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67$7(0(17�2)�-85,6',&7,21 

 

 7KH�8�6��'LVWULFW�&RXUW�IRU�WKH�'LVWULFW�RI�0DVVDFKXVHWWV�KDG�MXULVGLFWLRQ�RYHU�

WKLV�DFWLRQ�SXUVXDQW�WR����8�6�&���������J���(QGDQJHUHG�6SHFLHV�$FW��FLWL]HQ�VXLW�

SURYLVLRQ������8�6�&����������IHGHUDO�TXHVWLRQV������8�6�&����������8QLWHG�6WDWHV�DV�

GHIHQGDQW��� ��� 8�6�&�� �� ����� �GHFODUDWRU\� MXGJPHQW��� DQG� ��� 8�6�&�� �� �����

�LQMXQFWLYH�UHOLHI������8�6�&��������HW�VHT���1DWLRQDO�(QYLURQPHQWDO�3ROLF\�$FW���DQG�

��8�6�&��������WKURXJK������$GPLQLVWUDWLYH�3URFHGXUHV�$FW��� 

 9HQXH�ZDV�SURSHU�LQ�WKH�GLVWULFW�FRXUW�XQGHU����8�6�&���������H���7KH�GLVWULFW�

FRXUW¶V�RUGHU�RI�0D\����������GHQLHG�3ODLQWLIIV¶�0RWLRQ�IRU�6XPPDU\�-XGJHPHQW��

3ODLQWLIIV�WLPHO\�ILOHG�D�QRWLFH�RI�DSSHDO�RQ�-XQH�����������7KLV�&RXUW�KDV�MXULVGLFWLRQ�

RYHU�WKLV�DSSHDO�RI�D�ILQDO�GHFLVLRQ�RI�WKH�'LVWULFW�&RXUW��SXUVXDQW�WR����8�6�&�������� 

 

67$7(0(17�2)�7+(�,668(6�35(6(17('�)25�5(9,(: 

 

7KH�SHUWLQHQW�LVVXHV�DUH�ZKHWKHU� 

�� �7KH� 1DWLRQDO�0DULQH� )LVKHULHV� 6HUYLFH� �³10)6´�� LQ� LVVXLQJ� WKH� �����

%LRORJLFDO�2SLQLRQ��³%L2S´���IDLOHG�WR�DGHTXDWHO\�FRQVLGHU�WKH�9LQH\DUG�

:LQG� 3URMHFW¶V� �³3URMHFW´�� LPSDFW� RQ� WKH� 1RUWK�$WODQWLF� 5LJKW� :KDOH�

�³1$5:´��DQG�LQVWHDG�FRQFOXGLQJ�WKDW�WKH�3URMHFW�ZRXOG�QRW�MHRSDUGL]H�
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WKH�VSHFLHV�LQ�YLRODWLRQ�RI�6HFWLRQ���D�����RI�WKH�(QGDQJHUHG�6SHFLHV�$FW�

�³(6$´�� 

�� 7KH� 10)6� DQG� WKH� %XUHDX� RI� 2FHDQ� (QHUJ\�0DQDJHPHQW� �³%2(0´��

YLRODWHG�DQG�FRQWLQXH�WR�YLRODWH�6HFWLRQ���D�����RI�WKH�(6$�E\�IDLOLQJ�WR�

HQVXUH� WKURXJK� FRQVXOWDWLRQ� WKDW� %2(0¶V� DSSURYDO� RI� LPSDFWV� RI� WKH�

3URMHFW�ZLOO�QRW�MHRSDUGL]H�WKH�1$5:� 

�� %2(0� YLRODWHG� WKH� 1DWLRQDO� (QYLURQPHQWDO� 3ROLF\�$FW� �³1(3$´�� E\�

IDLOLQJ�WR�WDNH�WKH�UHTXLUHG�KDUG�ORRN�DW�WKH�HQYLURQPHQWDO�FRQVHTXHQFHV�WR�

WKH�1$5:V�DQG�LVVXLQJ�D�ILQDO�HQYLURQPHQWDO�LPSDFW�VWDWHPHQW��³(,6´��

WKDW�SDUURWHG�WKH�IODZHG�DQDO\VLV�RI�WKH�%L2S� 

 

67$7(0(17�2)�7+(�&$6( 
 

 7KLV�DSSHDO�FRQFHUQV�3ODLQWLII�1DQWXFNHW�5HVLGHQWV�$JDLQVW�7XUELQHV��³$&.�

5$76´�� FKDOOHQJH�RI� WKH� DSSURYDO� RI� WKH�9LQH\DUG�:LQG� ,� RIIVKRUH�ZLQG� HQHUJ\�

SURMHFW��$&.�5$7V�ILOHG�WKHLU�FRPSODLQW�LQ�WKH�'LVWULFW�&RXUW�RQ�$XJXVW�����������

DQG� WKHUHXSRQ� WKHLU� DPHQGHG� FRPSODLQW� RQ� )HEUXDU\� ���� ������ 7KH� DPHQGHG�

FRPSODLQW�VRXJKW�RUGHUV�YDFDWLQJ�DQG�VHWWLQJ�DVLGH�WKH�2FWREHU����������%L2S��WKH�

5HFRUG�RI�'HFLVLRQ��³52'´��DQG�DWWHQGDQW�ILQDO�(,6�IRU�WKH�9LQH\DUG�:LQG�3URMHFW��

DV�ZHOO�DV�RUGHUV�REYLDWLQJ�%2(0�DQG�10)6�IURP�LVVXLQJ�DQ\�SHUPLW��DSSURYDO�RU�

RWKHU�DFWLRQ�LQ�WKH�9LQH\DUG�:LQG�DUHD�RI�SRWHQWLDO�HIIHFW��³$3(´���RU�HOVHZKHUH�WKDW�



� 
 

FRXOG�DGYHUVHO\�DIIHFW�IHGHUDOO\�OLVWHG�VSHFLHV��XQWLO�DQ�DGHTXDWH�%L2S�LV�FRPSOHWHG��

DQG�HQMRLQLQJ�%2(0�IURP�LVVXLQJ�DQ\�SHUPLW��DSSURYDO�RU�RWKHU�DFWLRQ�WKDW�PLJKW�

DGYHUVHO\� DIIHFW� WKH� KXPDQ� RU� QDWXUDO� HQYLURQPHQW� XQWLO� DQ� DGHTXDWH� (,6� LV�

FRPSOHWHG�� 

 7KH� IDFWXDO�EDVLV�RI� WKH�FDVH� LV� WKH� LPSHULOHG�1$5:��ZLWK� IHZHU� WKDQ�����

ZKDOHV�UHPDLQLQJ�LQ�SRSXODWLRQ��D�SRSXODWLRQ�VXEMHFW�WR�LQWHUPLQDEOH�WKUHDWV�IURP�

YHVVHO� VWULNHV�� HQWDQJOHPHQW� LQ� ILVKLQJ� JHDU�� DQG� RWKHU� DQWKURSRJHQLF� WKUHDWV��

HYHQWXDWLQJ�LQ�KHLJKWHQHG�PRUWDOLW\�UDWHV�DQG�GHFUHDVHG�UHSURGXFWLRQ�UDWHV�IRU�WKH�

1$5:�� 3ODLQWLII� 9DOORULH� 2OLYHU� RI�$&.� 5$7V� LV� D� UHVLGHQW� RI� 1DQWXFNHW�� KDV�

REVHUYHG�1$5:�LQ�WKH�SDVW�DQG�PDLQWDLQV�FRQFUHWH�SODQV�WR�REVHUYH�VDPH�LQ�WKH�

IXWXUH�� $''���������������� $V� VXFK�� KHU� FRQFUHWH� DQG� SDUWLFXODUL]HG� OHJDOO\�

SURWHFWHG�LQWHUHVW�KDV�EHHQ�KDUPHG��DQG�WKHUHIRUH��$&.�5$7V�WKH�RUJDQL]DWLRQ�KDV�

EHHQ�LQMXUHG�DV�ZHOO���DV�FRQFHGHG�LQ�WKH�'LVWULFW�&RXUW�2UGHU��,G� 

 $&.�5$7V�FRQWHQGV�WKH�3URMHFW¶V�HQYLURQPHQWDO�UHYLHZ�GRFXPHQWV�SUHSDUHG�

E\�%2(0�DQG�10)6�ZHUH�KLJKO\�GHILFLHQW�LQ�LQQXPHUDEOH�ZD\V��LQ�FRQWUDYHQWLRQ�

RI�ERWK�WKH�(6$�DQG�1(3$��3HUWLQHQW�WR�WKH�FDVH�DW�EDU��WKH�HQYLURQPHQWDO�UHYLHZ�

SURFHVV� LQLWLDWHG� ZLWK� %2(0� SXEOLVKLQJ� WKH� 'UDIW� (,6� RQ� 'HFHPEHU� ��� ������

$''���������7KHUHDIWHU���RQ�-XQH�����������%2(0�SUHSDUHG�D�6XSSOHPHQWDO�'(,6�

LQ� FRQVLGHUDWLRQ� RI� FRPPHQWV� UHFHLYHG� GXULQJ� WKH� 1(3$� SURFHVV��$''��������

��������%2(0¶V� ILQDO� (,6� EHFDPH� DYDLODEOH� RQ�0DUFK� ���� ������$''���������



� 
 

$&.� 5$7V� ZDV� HQWLUHO\� XQVDWLVILHG� ZLWK� WKH� DPHQGHG� HQYLURQPHQWDO� LPSDFW�

VWDWHPHQWV��DV�WKH\�FRQWLQXHG�WR�H[KLELW�WKH�VDPH�GHILFLHQFLHV�UHJDUGLQJ�LQDGHTXDF\�

RI�ULVN�DVVHVVPHQW�WR�1$5:V��LQWHU�DOLD��7KH�%L2S�ZDV�LQLWLDOO\�LVVXHG�E\�10)6�RQ�

6HSWHPEHU� ���� ������ DQG� IROORZLQJ� UHLQVWDWHPHQW� RI� ELRORJLFDO� FRQVXOWDWLRQ�ZLWK�

%2(0�DQG�10)6��D�QHZ�%L2S�HYHQWXDWHG�RQ�1RYHPEHU����������$''��������

������� 

7KH�UHLQVWDWHG������%L2S�DQG�WKH�)(,6�GRFXPHQWV�VHUYHG�DV�WKH�IXOFUXP�RI�

WKH�'LVWULFW�&RXUW�FDVH��DQG�DFFRUGLQJO\��WKLV�DSSHDO��DV�VXFK�GRFXPHQWV�GHYLDWH�IURP�

WKH�VWDWXWRULO\�SUHVFULEHG�VWLSXODWLRQV�RI�ERWK�WKH�(6$�DQG�1(3$��$&.�5$7V�DQG�

'HIHQGDQWV� VXEPLWWHG� FURVV�PRWLRQV� IRU� VXPPDU\� MXGJHPHQWV�� UHSOLHV� DVVRFLDWHG�

WKHUHZLWK�� DQG� D� -RLQW�$SSHQGL[� FRPSULVLQJ� RYHU� ������� SDJHV��$SSHQGL[� �(&)�

������7KHUHXSRQ��WKH�FULWLFDO�LVVXHV�LQ�GLVSXWH�ZHUH�DUJXHG�DW�D�0RWLRQ�+HDULQJ�RQ��

-DQXDU\�����������$''�������� 

2I� JUHDWHVW� VLJQLILFDQFH� WR� WKH� LQVWDQW� DSSHDO� LV� WKH� 10)6¶� DQG� %2(0¶V�

DEGLFDWLRQ�RI�WKHLU�VWDWXWRULO\�LPSRVHG�GXWLHV�WR�FRQVLGHU�WKH�EHVW�VFLHQWLILF�HYLGHQFH�

DYDLODEOH� DQG� HQVXUH� WKH� 1$5:V�ZRXOG� QRW� EH� MHRSDUGL]HG� E\� WKH� 3URMHFW�� DQG�

10)6¶� DQG�%2(0¶V�GHUHOLFWLRQV� LQ� WKHLU� IDLOXUH� WR� DQDO\]H� VHYHUDO�� VDOLHQW� ULVNV�

SRVHG�WR�WKH�1$5:��0RUHRYHU��DV�GLVFXVVHG�LQIUD��10)6�DQG�%2(0�DVVLJQ�IDU�WRR�

PXFK� ULVN� UHGXFWLRQ� HIILFDF\� WR� WKH� SXWDWLYH� VXLWH� RI� PLWLJDWLRQ� SURWRFROV�� 7KH�

'LVWULFW� &RXUW� H[SODLQHG� WKDW� VXFK� PHDVXUHV� FDQQRW� EH� H[DPLQHG� LQ� D� YDFXXP�
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�$''����������EXW�HYHQ�ZKHQ�DVVHVVHG�V\QHUJLVWLFDOO\��WKRVH�SURWRFROV�DUH�JURVVO\�

LQDGHTXDWH� LQ� WHUPV� RI� FRXQWHUYDLOLQJ� WKH� ULVNV� SUHVHQWHG� E\� YHVVHO� VWULNHV�� SLOH�

GULYLQJ�QRLVH��VRIW�VWDUWV��DQG�HQWDQJOHPHQWV�� 

5DWKHU� WKDQ�REMHFWLYHO\�H[DPLQH�DOO� WKH� UHOHYDQW�HYLGHQFH�EHIRUH� WKHP�� WKH�

10)6�DQG�%2(0�DUELWUDULO\�DQG�FDSULFLRXVO\�SUHGLFDWHG�WKHLU�%L2S�DQG�)(,6�RQ�

LQVXIILFLHQW�GDWD��QHJOHFWLQJ�WR�DGHTXDWHO\�DQDO\]H�LQWHJUDO�DVSHFWV�RI�WKH�SUREOHP��

LQFOXGLQJ�EDVHOLQH�GDWD��HQWDQJOHPHQW� ULVN��SLOH�GULYLQJ�QRLVH��RSHUDWLRQDO� WXUELQH�

QRLVH��DQG�YHVVHO�VWULNHV��7KH�'LVWULFW�&RXUW�HUUHG�LQ�LWV�GHWHUPLQDWLRQ�WKDW�DJHQF\�

GHIHUHQFH�DSSOLHG�LQ�DOO� WKH�KLWKHUWR�PHQWLRQHG�DVSHFWV�RI� WKH�DQDO\VLV��:KLOH� WKH�

MXULVSUXGHQWLDO� GRFWULQH� RI� DJHQF\� GHIHUHQFH� FUHDWHV� D� UHEXWWDEOH� SUHVXPSWLRQ� RI�

DFFXUDF\��LW�LV�QRW�D�YHKLFOH�ZKHUHE\�DJHQF\�GHWHUPLQDWLRQV�VKRXOG�DXWRPDWLFDOO\�EH�

JUHHQOLJKWHG�ZLWKRXW�SURSHU�UHJDUG�WR�FULWLFDO�DVSHFWV�RI�WKH�LVVXH��$EVHQW�DQ�RUGHU�

IURP�WKLV�&RXUW�UHYHUVLQJ�WKH�'LVWULFW�&RXUW�VXPPDU\�MXGJHPHQW�GHQLDO��WKH�3URMHFW��

ZKLFK�LV�QRZ�LQ�WKH�LQFKRDWH�VWDJHV�RI�FRQVWUXFWLRQ��ZLOO�EH�SHUPLWWHG�WR�FRQWLQXH��

VHQGLQJ� WKH� DOUHDG\� KLJKO\� HQGDQJHUHG� 1$5:� FDUHHQLQJ� IXUWKHU� GRZQ� WKH� URDG�

WRZDUG�H[WLQFWLRQ� 
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 %2(0�DQG�10)6�DFWHG�DUELWUDULO\�DQG�FDSULFLRXVO\�LQ�WKHLU�HQYLURQPHQWDO�

UHYLHZ�RI�WKH�9LQH\DUG�:LQG�3URMHFW��10)6�YLRODWHG�WKH�(6$�E\�LVVXLQJ�D�OHJDOO\�

GHILFLHQW� %L2S� WKDW� LQFRUUHFWO\� FRQFOXGHG� WKDW� WKH� 3URMHFW¶V� LPSDFW� ZRXOG� QRW�

MHRSDUGL]H�WKH�1$5:��%2(0�FRQWUDYHQHG�1(3$�E\�LVVXLQJ�D�OHJDOO\�GHILFLHQW�ILQDO�

(,6�WKDW�PLUURUHG�WKH�%L2S¶V�IODZHG�FRQFOXVLRQV��%2(0�DQG�10)6�YLRODWHG� WKH�

(6$�E\�WKHLU�GXDO�IDLOXUH�WR�HQVXUH�WKURXJK�FRQVXOWDWLRQ�WKDW�%2(0¶V�DSSURYDO�RI�

WKH�LPSDFWV�RI�WKH�3URMHFW�ZRXOG�QRW�MHRSDUGL]H�WKH�1$5:��7KH�1$5:��DQ�DOUHDG\�

KLJKO\�HQGDQJHUHG�VSHFLHV��ZLOO�EH�VHQW�FDUHHQLQJ�IXUWKHU�RQ�LWV�SHUHJULQDWLRQ�WRZDUG�

H[WLQFWLRQ�GXH�WR�WKH�10)6¶�DQG�%2(0¶V�DUELWUDU\�DQG�FDSULFLRXV�HQYLURQPHQWDO�

UHYLHZ�RI�WKH�3URMHFW��$V�WKH�%L2S�H[SOLFLWO\�DGPLWV�UHJDUGLQJ�WKH�1$5:� 

³*LYHQ� WKH� DERYH� LQIRUPDWLRQ�� 1RUWK� $WODQWLF� ULJKW�
ZKDOHV¶�UHVLOLHQFH�WR�IXWXUH�SHUWXUEDWLRQV�LV�H[SHFWHG�WR�EH�
YHU\� ORZ� �+D\HV� HW� DO�� ����D�� �� �� ��&RQVLVWHQW�ZLWK� WKLV��
UHFHQW� PRGHOOLQJ� HIIRUWV� LQGLFDWH� WKDW� WKH� VSHFLHV� PD\�
GHFOLQH�WRZDUGV�H[WLQFWLRQ�LI�SUH\�FRQGLWLRQV�ZRUVHQ�DQG�
DQWKURSRJHQLF�PRUWDOLWLHV�DUH�QRW�UHGXFHG�´�$''�������� 

$V�VXFK��WKH�%L2S�LWVHOI�DFNQRZOHGJHV�WKDW�WKH�1$5:�ZLOO�FRQWLQXH�GHFOLQLQJ�

WRZDUG�H[WLQFWLRQ�LI�DQWKURSRJHQLF�PRUWDOLWLHV�DUH�QRW�UHGXFHG��\HW�� WKH�%L2S�DQG�

)(,6�DUELWUDULO\�DQG�FDSULFLRXVO\�JUHHQOLJKWHG�WKH�3URMHFW¶V�LPSDFWV��ZLWK�OLWWOH�IRFXV�

RQ�WKH�YHU\�UHDO�DQG�VXEVWDQWLDO�ULVNV�SRVHG�E\�WKH�3URMHFW�� 



� 
 

)LUVW��10)6�DQG�%2(0�YLRODWHG�WKH�(6$�WKURXJK�WKHLU�IDLOXUH�WR�UHO\�RQ�WKH�

EHVW� VFLHQWLILF� DQG� FRPPHUFLDO� GDWD� DYDLODEOH�� $&.� 5$7V� DGGXFHG� QXPHURXV�

VFLHQWLILF�VWXGLHV� LQ� WKHLU�6XPPDU\�-XGJHPHQW�EULHIV�DWWHVWLQJ�WR� WKH�VLJQLILFDQWO\�

HQKDQFHG�ULVN�WKDW�WKH�3URMHFW�ZRXOG�SRVH�WR�1$5:��7KH�DJHQFLHV�ZHUH�DZDUH�RI�

WKHVH� VWXGLHV�� EXW� UHIUDLQHG� IURP� JHQXLQHO\� FRQVLGHULQJ� WKHLU� GDWD� DQG� LPSRUWLQJ�

VDPH�LQWR�WKH�HQYLURQPHQWDO�UHYLHZ�DQG�DWWHQGDQW�FRQFOXVLRQV�RI�WKH�%L2S�DQG�)(,6��

)RU� H[DPSOH�� WKH� VWXGLHV� GHPRQVWUDWH� WKDW� WKH� YDVW�� YDVW�PDMRULW\� RI� WKH�1$5:�

SRSXODWLRQ�LV�SUHVHQW�LQ��DQG�UHOLHV�KHDYLO\�RQ��WKH�5,�0$�ZLQG�HQHUJ\�DUHD��ZLWKLQ�

ZKLFK� WKH� 3URMHFW� LV� ORFDWHG�� 2YHU� ���� RI� WKH� 1$5:� SRSXODWLRQ� UHOLHV� RQ� WKLV�

UHODWLYHO\� VPDOO� UHJLRQ�� 7KH� 1$5:� KDV� H[SHULHQFHG� D� VLJQLILFDQW� DPRXQW� RI�

PRUWDOLW\�LQ�UHFHQW�\HDUV��QLJK����ORVV�LQ�WRWDO�SRSXODWLRQ���DV�GLVFXVVHG�LQIUD���DQG�

RIIVKRUH� ZLQG� SURMHFWV� FDWDO\]H� YDULRXV� SHUQLFLRXV� SHUWXUEDWLRQV� VXFK� DV� KDELWDW�

FKDQJHV��ZDWHU�FROXPQ�VWUDWLILFDWLRQ�� LQFUHDVHG�YHVVHO�QRLVH��DQG� LQFUHDVHG�YHVVHO�

WUDIILF�DQG�ULVN�RI�FROOLVLRQV�ZLWK�ZKDOHV��7KH�%L2S�DQG�)(,6�GLG�QRW�GHOYH�GHHSO\�

LQWR�WKHVH�LVVXHV� 

$QRWKHU� FULWLFDO� RPLVVLRQ� IURP� WKH� %L2S� DQG� )(,6� LV� GLVFXVVLRQ� RQ� WKH�

LQFUHDVLQJ��DQG�RYHUDOO�KLJK�SUHYDOHQFH�RI�1$5:�LQ�WKH�FULWLFDO�3URMHFW�DUHD�GXULQJ�

WKH�-XQH���2FWREHU����SHULRG��,Q�IDFW��WKH�4XLQWDQD�5L]]R�VWXG\�IRXQG�WKDW�WKH�PRQWK�

RI�$XJXVW� IHDWXUHG� WKH� VHFRQG�KLJKHVW�1$5:�VLJKWLQJ� UDWH� RI� WKH� FDOHQGDU� \HDU��

FRQWUDU\�WR�'HIHQGDQWV¶�DVVHUWLRQV�WKDW�1$5:V�DUH�ORZ�GXULQJ�WKH�-XQH�1RYHPEHU�
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��ZLQGRZ�1�7KLV�LV�WKH�SHULRG�GXULQJ�ZKLFK�WKH�SLOH�GULYLQJ�DFWLYLWLHV�DUH�VHW�WR�RFFXU��

%XW�WKH�%L2S�DQG�)(,6�DVVXPH�ORZ�QXPEHUV�RI�1$5:�GXULQJ�WKLV�SHULRG��0DQ\�RI�

WKH� RWKHU� VWXGLHV�$&.� 5$7V� FLWHG� GHPRQVWUDWH� WKH� KLJK� DPRXQW� RI� FRPPHUFLDO�

ILVKLQJ�LQ�WKH�DUHD�VXUURXQGLQJ�WKH�3URMHFW�DQG�LWV�DWWHQGDQW�WKUHDW�WR�1$5:��WKDW�WKH�

FDOYLQJ� LQWHUYDO� LV� GLVWXUELQJO\� ORZ�����\HDUV�� WKDW� WKH�1$5:�GHDWKV� RXWQXPEHU�

ELUWKV�E\������DQG�WKDW�WKH�SRWHQWLDO�ELRORJLFDO�UHPRYDO�OHYHO�LV�VXFK�WKDW�WKH�1$5:�

FDQQRW�DEVRUE�HYHQ�RQH�KXPDQ�LQGXFHG�GHDWK�SHU�\HDU�DQG�PDLQWDLQ�LWV�DOUHDG\�YHU\�

ORZ�SRSXODWLRQ��7KH�'LVWULFW�&RXUW�VLPSO\�GHIHUUHG�WR�WKH�DJHQFLHV�GHWHUPLQDWLRQV�

DV�WR�ZKLFK�VFLHQWLILF�LQIRUPDWLRQ�WR�HPSOR\�RU�GLVFDUG��LQFRUUHFWO\�UHO\LQJ�RQ�WKH�

DJHQF\�GHIHUHQFH�GRFWULQH�ZKHQ� WKH�DJHQFLHV� DEURJDWHG� WKHLU� VWDWXWRULO\� LPSRVHG�

GXWLHV�WR�FRQVLGHU�WKH�ELRORJLFDO�GDWD�EHIRUH�WKHP��� 

6HFRQG�� WKH� 'LVWULFW� &RXUW� HUURQHRXVO\� GHIHUUHG� WR� WKH� DJHQFLHV� LQ� WKHLU�

FRQFOXVLRQV�WKDW�WKH�3URMHFW¶V�VXLWH�RI�PLWLJDWLRQ�SURWRFROV�ZRXOG�DGHTXDWHO\�REYLDWH�

1$5:V� IURP� VXIIHULQJ� VHULRXV� LQMXU\� RU� GHDWK� E\�ZD\� RI� YHVVHO� VWULNH� DQG� SLOH�

GULYLQJ� QRLVH��7KH�'LVWULFW�&RXUW� �� LQ� LWV� RSLQLRQ� GHQ\LQJ�$&.�5$7¶V� VXPPDU\�

MXGJHPHQW�PRWLRQ���DYHUUHG�WKDW�$&.�5$7V��FDQQRW�FKDOOHQJH�WKH�SURFHGXUHV�LQ�D�

YDFXXP��%XW�DV�SHU�WKH�DYDLODEOH�GDWD�DQG�FDVH�SUHFHGHQW�FLWLQJ�WR�SDVVDJHV�IURP�WKH�

 
1�$''���������$''���������$''���������$''�������� 



� 
 

10)6¶�UXOH�LWVHOI��LW�LV�RVWHQVLEOH�WKDW�WKH�SXWDWLYH�VXLWH�RI�PLWLJDWLRQ�WHFKQLTXHV�LV�

LQHIIHFWXDO�HYHQ�ZKHQ�FRQVLGHUHG�V\QHUJLVWLFDOO\�� 

,Q�IDFW��WKH�HIILFDF\�RI�WKH�DFFODLPHG�SURWHFWHG�VSHFLHV�REVHUYHU�LV�RQO\�D����

GHWHFWLRQ�SUREDELOLW\��DQG�WKH�HIILFDF\�RI�WKH�SDVVLYH�DFRXVWLF�PRQLWRULQJ�RQO\�����

GHWHFWLRQ� SUREDELOLW\�� ,PSRUWDQWO\�� WKH� SURWHFWHG� VSHFLHV� REVHUYHUV� RQO\� KDYH� WKH�

DELOLW\� WR� ³VHH´�1$5:�RXW� WR�����NP� IURP� WKH�SLOH�GULYLQJ� VLWH�� DQG� WKH�SDVVLYH�

DFRXVWLF� PRQLWRULQJ� LV� RQO\� HPSOR\HG� ������ NP� IURP� WKH� SLOH� GULYLQJ� VLWH��

0HDQZKLOH��WKH�HQVRQLILHG�]RQH�RI�/HYHO�$�KDUDVVPHQW�QRLVH�H[WHQGV�WR�����NP�IURP�

WKH� FRQVWUXFWLRQ� VLWH�� 6R�� WKH� KLJKO\� LQHIIHFWLYH�PLWLJDWLRQ�SURWRFROV�ZLOO� RQO\�EH�

HPSOR\HG�LQ�D�SDUW�RI�WKH�HQVRQLILHG�DUHD��DQG�ZLWKLQ�WKH�HQVRQLILHG�]RQH�RYHUODLG�

ZLWK� WKH� SXWDWLYH� PLWLJDWLRQ� PHDVXUHV�� PRVW� 1$5:V� ZLOO� QRW� EH� VXFFHVVIXOO\�

GHWHFWHG� 

7KLUG��WKH�DJHQFLHV�JUHDWO\�XQGHUHVWLPDWHG�WKH�ULVN�RI�HQWDQJOHPHQW�SRVHG�E\�

FRPPHUFLDO�ILVKLQJ�RSHUDWLRQV�LQ�WKH�DUHD�VXUURXQGLQJ�WKH�3URMHFW��7KH�'LVWULFW�&RXUW�

LQFRUUHFWO\�GHIHUUHG�WR�WKH�DJHQFLHV�LQ�WKHLU�FRQFOXVLRQ�WKDW�WKH�ULVN�RI�HQWDQJOHPHQW�

ZDV�VR�ORZ�VXFK�WKDW� LW�FRXOG�QRW�EH�PHDQLQJIXOO\�PHDVXUHG��7KH�GDWD�EHOLHV�WKLV�

DVVXPSWLRQ� 

)RXUWK�� WKH� DJHQFLHV� DEGLFDWHG� WKHLU� GXW\� WR� SURSHUO\� FRQVLGHU� RSHUDWLRQDO�

WXUELQH�QRLVH�LPSDFWV��WKH\�DGRSWHG�DQ�ROGHU�VWXG\�UDWKHU�WKDQ�D�PRUH�UHFHQW�VWXG\�



�� 
 

WKDW�FRQVLGHUHG�WKH�VDPH�WXUELQHV�9LQH\DUG�:LQG�VHHNV�WR�FRQVWUXFW��7KLV�DSSHDUV�WR�

EH� D� IRUP� RI� FRQILUPDWLRQ� ELDV�� QDPHO\�� WKH� GDWD� HQGRUVHG�ZDV� RVWHQVLEO\�PRUH�

DXVSLFLRXV�IRU�WKH�3URMHFW��7KLV�LV�QRW�DQ�REMHFWLYH�FRQVLGHUDWLRQ�RI�DOO�WKH�UHOHYDQW�

ELRORJLFDO�LQIRUPDWLRQ�DYDLODEOH��SXUVXDQW�WR�VWDWXWRU\�DQG�UHJXODWRU\�PDQGDWH�� 

$QG� ILIWK�� WKH� DJHQFLHV� IDLOHG� WR� SURSHUO\� FRQVLGHU� WKH� GHJUDGHG� EDVHOLQH�

FRQGLWLRQ�RI�WKH�1$5:�LQ�WKHLU�UHFRYHU\�DQDO\VHV��,I�RQH�GRHV�QRW�DVVHVV�WKH�VWDUWLQJ�

SRLQW� YHUDFLRXVO\�� WKHQ� LW� ZLOO� EH� QLJK� LPSRVVLEOH� WR� DFFXUDWHO\� GHWHUPLQH� WKH�

LQIOXHQFH�RI�HQVXLQJ�3URMHFW�LPSDFWV�� 

,Q�DOO�RI�WKH�DERYH��WKH�'LVWULFW�&RXUW�GHIHUUHG�WR�WKH�DJHQFLHV¶�FRQFOXVLRQV�

DQG� LQFRUUHFWO\� GHWHUPLQHG� WKDW� WKH\� FRPSOLHG�ZLWK�ERWK� WKH�(6$�DQG�1(3$�� ,Q�

UHDOLW\��WKLV�ZDV�DQ�DUFKHW\SDO�FDVH�RI�DUELWUDU\�DQG�FDSULFLRXV�HQYLURQPHQWDO�UHYLHZ��

DV�WKH�DJHQFLHV�IDLOHG�WR�XWLOL]H�WKH�EHVW�VFLHQWLILF�DQG�FRPPHUFLDO�GDWD�DYDLODEOH��DQG�

IDLOHG�WR�DGHTXDWHO\�FRQVLGHU�D�QXPEHU�RI�LPSRUWDQW��VLJQLILFDQW�ULVNV�WR�WKH�1$5:�

LQGXFHG�E\�WKH�3URMHFW��DQG�LQFRUUHFWO\�IRXQG�WKDW�WKH�VXLWH�RI�PLWLJDWLRQ�PHDVXUHV�

ZRXOG�DGHTXDWHO\�REYLDWH�1$5:�LQMXU\�DQG�GHDWK��7KH�'LVWULFW�&RXUW¶V�GHQLDO�RI�

$&.� 5$7¶V� VXPPDU\� MXGJHPHQW� VKRXOG� EH� UHYHUVHG�� DQG� WKH� %L2S�� )(,6�� DQG�

DWWHQGDQW�UHFRUG�RI�GHFLVLRQ�IRU�9LQH\DUG�:LQG�SURMHFW�VKRXOG�EH�VHW�DVLGH� 
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,� 67$1'$5'�2)�5(9,(: 

 

:KHQ�H[DPLQLQJ�D�JUDQW�RI�VXPPDU\�MXGJHPHQW��WKH�&RXUW�XQGHUWDNHV�D�³GH�

QRYR´�UHYLHZ��'HIHQGHUV�RI�:LOGOLIH�Y��=LQNH������)��G��������������WK�&LU�������� 

$JHQF\�GHWHUPLQDWLRQV�XQGHU�WKH�(6$�DQG�1(3$�DUH�UHYLHZHG�SXUVXDQW�WR�WKH�

$3$�� ZKLFK� UHTXLUHV� WKDW� DQ� DJHQF\� DFWLRQ� EH� ³XSKHOG� XQOHVV� LW� LV� IRXQG� WR� EH�

µDUELWUDU\��FDSULFLRXV��DQ�DEXVH�RI�GLVFUHWLRQ��RU�RWKHUZLVH�QRW�LQ�DFFRUGDQFH�ZLWK�

ODZ�¶´�,G��DW�������FLWLQJ�3DF��&RDVW�)HG
Q�RI�)LVKHUPHQ
V�$VV
QV��,QF��Y��1DW
O�0DULQH�

)LVKHULHV� 6HUY��� ���� )��G� ������ ����� ��WK� &LU�� ������� +RZHYHU�� WKH� SDUODQFH� LQ�

&RQVHUYDWLRQ�&RQJ��Y��8QLWHG�6WDWHV�)RUHVW�6HUY�������)��G��������WK�&LU��������LV�

PRUH�SHUWLQHQW�DQG�VDOXWDU\�WR�WKH�DQDO\VLV�KHUHLQ��QDPHO\��WKDW�DQ�DJHQF\�DFWLRQ�LV�

DUELWUDU\�DQG�FDSULFLRXV�LI�LW��³UHOLHG�RQ�IDFWRUV�&RQJUHVV�GLG�QRW�LQWHQG�LW�WR�FRQVLGHU��

HQWLUHO\� IDLOHG� WR� FRQVLGHU�DQ� LPSRUWDQW�DVSHFW� RI� WKH�SUREOHP�� RU�RIIHUHG�DQ�

H[SODQDWLRQ� WKDW� UXQV� FRXQWHU� WR� WKH� HYLGHQFH� EHIRUH� WKH� DJHQF\� RU� LV� VR�

LPSODXVLEOH�WKDW�LW�FRXOG�QRW�EH�DVFULEHG�WR�D�GLIIHUHQFH�LQ�YLHZ�RU�WKH�SURGXFW�RI�

DJHQF\�H[SHUWLVH��HPSKDVLV�DGGHG��´�,G��DW������ 
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 7KH�$3$�VHUYHV�DV�WKH�YHKLFOH�IRU�$&.�5$7V¶�1(3$�DQG�(6$�FKDOOHQJHV�2�

DQG�QRWZLWKVWDQGLQJ�WKH�GHIHUHQWLDO�QDWXUH�RI�WKH�DUELWUDU\�DQG�FDSULFLRXV�VWDQGDUG��

WKH�DJHQF\�LV�UHTXLUHG�WR�³DUWLFXODWH�D�VDWLVIDFWRU\�H[SODQDWLRQ�IRU�LWV�DFWLRQ�LQFOXGLQJ�

D�µUDWLRQDO�FRQQHFWLRQ�EHWZHHQ�WKH�IDFWV�IRXQG�DQG�WKH�FKRLFH�PDGH�¶´�$XGXERQ�6RF
\�

RI�3RUWODQG�Y��+DDODQG�����)��WK�������WK�&LU���������FLWLQJ�0RWRU�9HKLFOH�0IUV��$VV
Q�

Y��6WDWH�)DUP�0XW��$XWR��,QV��&R�������8�6�����������������TXRWLQJ�%XUOLQJWRQ�7UXFN�

/LQHV�Y��8QLWHG�6WDWHV������8�6��������������������� 

 3XUVXDQW�WR�WKH�(6$¶V�VWLSXODWLRQV�LQ����86&6��������D������DJHQFLHV�PXVW�

XWLOL]H� WKH�³EHVW� VFLHQWLILF� DQG�FRPPHUFLDO�GDWD� DYDLODEOH´� LQ�GHWHUPLQLQJ� WKDW� DQ�

DJHQF\�DFWLRQ�ZLOO�QRW�MHRSDUGL]H�WKH�FRQWLQXHG�H[LVWHQFH�RI�DQ\�HQGDQJHUHG�VSHFLHV�

RU�WKUHDWHQHG�VSHFLHV��7KLV�³EHVW�GDWD�DYDLODEOH´�VWLSXODWLRQ�REYLDWHV�DQ�DJHQF\�IURP�

³GLVUHJDUGLQJ� DYDLODEOH� VFLHQWLILF� HYLGHQFH� WKDW� LV� LQ� VRPH� ZD\� EHWWHU� WKDQ� WKH�

HYLGHQFH�>LW@�UHOLHV�RQ�´�.HUQ�&W\��)DUP�%XUHDX�Y��$OOHQ������)��G��������������WK�

&LU���������7KH�DJHQF\�PXVW�³QRW� LJQRUH�DYDLODEOH�ELRORJLFDO� LQIRUPDWLRQ�´� ,G�� DW�

���������TXRWLQJ�&RQQHU�Y��%XUIRUG������)��G��������������WK�&LU���������0RUHRYHU��

D�%L2S�LV�DUELWUDU\�DQG�FDSULFLRXV�LQ�FRQWUDYHQWLRQ�RI�WKH�(6$�LI�LW�³IDLOV�WR�FRQVLGHU�

WKH�UHOHYDQW�IDFWRUV�DQG�DUWLFXODWH�D�UDWLRQDO�FRQQHFWLRQ�EHWZHHQ�WKH�IDFWV�IRXQG�DQG�

 
2�³:H�UHYLHZ�DQ�DJHQF\
V�FRPSOLDQFH�ZLWK�WKH�(6$�������DQG�1(3$�XQGHU�WKH�
µDUELWUDU\�DQG�FDSULFLRXV¶�VWDQGDUG�RI�WKH�$3$�´�'HIV��RI�:LOGOLIH�Y��=LQNH������)��G�
����������������WK�&LU�������� 
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WKH�FKRLFH�PDGH�´�&WU��IRU�%LRORJLFDO�'LYHUVLW\�Y��8QLWHG�6WDWHV�%/0������)��G�������

�������WK�&LU���������FLWLQJ��3DF��&RDVW�)HG
Q�RI�)LVKHUPHQ
V�$VV
QV������)��G�DW������

��WK�&LU���������TXRWLQJ�1DWXUDO�5HV��'HI��&RXQFLO�Y��8�6��'HS
W�RI�WKH�,QWHULRU������

)��G��������������WK�&LU���������� 

 &RQFRUGDQWO\��1(3$�FKDOOHQJHV�DUH�DQDO\]HG�WKURXJK�WKH�OHQV�RI�WKH�$3$¶V�

DUELWUDU\��FDSULFLRXV�DQG�DEXVH�RI�GLVFUHWLRQ�VWDQGDUG��DQG�ZKHUH�FRXUWV�DUH�FKDUJHG�

ZLWK�UHYLHZLQJ�WKH�DGHTXDF\�RI�DQ�(,6�XQGHU�1(3$��³D�UXOH�RI�UHDVRQ´�DQDO\VLV�LV�

HPSOR\HG��³WR�GHWHUPLQH�ZKHWKHU�WKH�GLVFXVVLRQ�RI�WKH�HQYLURQPHQWDO�FRQVHTXHQFHV�

LQFOXGHG� LQ� WKH� (,6� LV� VXIILFLHQWO\� WKRURXJK�´� &WU�� IRU� %LRORJLFDO� 'LYHUVLW\� Y��

%HUQKDUGW������)��G������������WK�&LU���������TXRWLQJ�.HUQ�Y��8QLWHG�6WDWHV�%/0��

����)��G��������������WK�&LU��������� 

 ,Q�YLHZ�RI�WKH�IDFW�WKDW�$&.�5$7V¶�VXUYLYLQJ�QRWLFHG�FODLP�XQGHU�1(3$�LV�

WKDW�WKH�ILQDO�(,6�³SDUURWV�WKH�IODZHG�DQDO\VLV�DQG�FRQFOXVLRQV�VHW�IRUWK�LQ�WKH�%L2S�´�

WKH�DUJXPHQW��LQIUD��LV�VWUXFWXUHG�E\�ZD\�RI�FRQVLGHUDWLRQ�RI�(,6��1(3$��DQG�(6$�

�%L2S��YLRODWLRQV�WRJHWKHU��DV�ZDV�XQGHUWDNHQ�E\�WKH�'LVWULFW�&RXUW��� 
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,,� %2(0�9,2/$7('�1(3$�%<�,668,1*�$�/(*$//<�'(),&,(17�
(,6�� 10)6� 9,2/$7('� (6$� 7+528*+� ,76� /(*$//<�
,1$'(48$7(�%,23�:+,&+�&21&/8'('�12�-(23$5'<��$1'�
%27+�%2(0�$1'�10)6�&2175$9(1('�7+(�(6$�%<�7+(,5�
)$,/85(�72� (1685(�7+528+�&2168/7$7,21�7+$7�7+(�
352-(&7¶6�,03$&76�:28/'�127�-(23$5',=(�7+(�1$5: 

 

$� 10)6�DQG�%2(0�YLRODWHG�WKH�(6$�WKURXJK�WKHLU�IDLOXUH�WR�UHO\�
RQ�WKH�EHVW�VFLHQWLILF�DQG�FRPPHUFLDO�GDWD�DYDLODEOH 

 

3XUVXDQW� WR� WKH� (6$�� ��� 86&6� �� �����D������ DQG� LWV� LPSOHPHQWLQJ�

UHJXODWLRQV�� ��� &)5� �������J������ DJHQFLHV� PXVW� HPSOR\� WKH� EHVW� VFLHQWLILF� DQG�

FRPPHUFLDO�GDWD�DYDLODEOH� LQ� WKHLU�DVFHUWDLQPHQW�RI� MHRSDUG\��DQG� WKH�10)6�DQG�

%2(0�KDYH�DEGLFDWHG�WKDW�GXW\�WKURXJK�WKHLU�SURPXOJDWLRQ�DQG�UHOLDQFH�RQ�WKH������

%L2S��7KH�'LVWULFW�&RXUW�FLWHV�0LFFRVXNHH�7ULEH�RI� ,QGLDQV�Y��8QLWHG�6WDWHV������

)��G���������������WK�&LU��������LQ�GHIHQGLQJ�LWV�DVVHUWLRQ�WKDW�WKH�GHFLVLRQ�RI�ZKLFK�

VWXGLHV� DUH� WKH� µEHVW� DYDLODEOH¶� LV� ³LWVHOI� D� VFLHQWLILF� GHWHUPLQDWLRQ� GHVHUYLQJ�

GHIHUHQFH�´�$''���������+RZHYHU��WKH�0LFFRVXNHH�FRXUW�H[SODLQHG�WKDW�WKH�VSHFLHV�

VKRXOG�EH�DFFRUGHG�WKH�EHQHILW�RI�WKH�GRXEW�LQ�WKH�DEVHQFH�RI�DEXQGDQW�GDWD��³>W@KH�

&RQQHU�RSLQLRQ�GRHV�QRW�VXJJHVW�WKDW�WKHUH�LV�DQ\�SUHVXPSWLRQ�LQ�IDYRU�RI�WKH�VSHFLHV�

LI��DV�LQ�WKLV�FDVH��WKHUH�LV�DEXQGDQW�GDWD�>HPSKDVLV�DGGHG@�´�,G��DW������� 

,Q�&RQQHU�Y��%XUIRUG������)��G��������WK�&LU���������WKH�FRXUW�WKHUHLQ�IRXQG�

WKDW�WKH�)LVK�DQG�:LOGOLIH�6HUYLFH¶V�%L2S�ZDV�QRW�SUHGLFDWHG�XSRQ�DEXQGDQW�GDWD��DV�
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LW�IDLOHG�WR�FRQVLGHU�FHUWDLQ�ELRORJLFDO�LQIRUPDWLRQ��ZKLFK�UHQGHUHG�LWV�GHWHUPLQDWLRQ�

GLVFRUGDQW�ZLWK�WKH�³EHVW�VFLHQFH´�VWDQGDUG�3� 

$V� LV� WKH� FDVH� KHUH�� 10)6� DQG� %2(0� IDLOHG� WR� FRQVLGHU� FHUWDLQ� VDOLHQW�

LQIRUPDWLRQ�� )LUVW�� WKH� 4XLQWDQD�5L]]R� ����� �³45´�� VWXG\�4� ZKLFK� $&.� 5$7V�

GLVFXVVHG�LQ�ERWK�WKHLU�0RWLRQ�IRU�6XPPDU\�-XGJHPHQW�0HPRUDQGXP��(&)������

DQG�5HSO\�LQ�6XSSRUW�RI�WKHLU�6XPPDU\�-XGJHPHQW��(&)�������HSLWRPL]HV�WKH�³EHVW�

DYDLODEOH�VFLHQWLILF�GDWD´�VWDQGDUG��,W�H[SRXQGV�XSRQ�PXOWLIDULRXV�FULWLFDO�IDFWV�WKDW�

VKRXOG�KDYH�EHHQ�FRQVLGHUHG�LQ�WKH�%L2S��)RU�H[DPSOH��LW�GLVFXVVHV�WKH�UHFHQW�VKLIWV�

LQ�ULJKW�ZKDOH�GLVWULEXWLRQ�DQG�IRUDJLQJ�EHKDYLRU��QDPHO\�WKDW�1$5:V�DUH�EHFRPLQJ�

PRUH� UHOLDQW� RQ� WKH� VRXWKHUQ� 1HZ� (QJODQG� UHJLRQ� IRU� VXUYLYDO�� DQG� WKDW� WKH�

³HQRUPRXV�GHYHORSPHQW�>RIIVKRUH�ZLQG�HQHUJ\�OHDVHV@�FRXOG�KDYH�D�ORFDO�LPSDFW�RQ�

ULJKW�ZKDOHV�DW�D�FULWLFDO�WLPH�ZKHQ�WKH\�DUH�EHFRPLQJ�PRUH�UHOLDQW�RQ�WKH�UHJLRQ�´�

$33;���������7KH�%L2S�GRHV�QRW�GLVFXVV�WKH�FULWLFDO�LPSRUWDQFH�RI�WKLV�UHJLRQ�IRU�

WKH�1$5:�VXUYLYDO��,G�� 

$&.�5$7V�GHVFULEHG�QXPHURXV�RWKHU�FRPSHOOLQJ�SRLQWV�IURP�WKH�VWXG\��ILUVW��

LV�WKH�IDFW�WKDW�RIIVKRUH�ZLQG�SURMHFWV�FDWDO\]H�YDULRXV�SHUWXUEDWLRQV�VXFK�DV�KDELWDW�

 
3�³«>7@KH�):6�FDQQRW�LJQRUH�DYDLODEOH�ELRORJLFDO�LQIRUPDWLRQ�RU�IDLO�WR�GHYHORS�
SURMHFWLRQV�RI�RLO�DQG�JDV�DFWLYLWLHV�ZKLFK�PD\�LQGLFDWH�SRWHQWLDO�FRQIOLFWV�EHWZHHQ�
GHYHORSPHQW�DQG�WKH�SUHVHUYDWLRQ�RI�SURWHFWHG�VSHFLHV�>HPSKDVLV�DGGHG@�´�&RQQHU�
Y��%XUIRUG������)��G��������������WK�&LU���������KROGLQJ�WKDW�):6�YLRODWHG�WKH�(6$�
WKURXJK�IDLOXUH�WR�FRQVLGHU�WKH�EHVW�LQIRUPDWLRQ�� 
4�$33;���������±�������� 
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FKDQJHV��ZDWHU�FROXPQ�VWUDWLILFDWLRQ��LQFUHDVHG�YHVVHO�QRLVH��LQFUHDVHG�YHVVHO�WUDIILF�

DQG�ULVN�RI�FROOLVLRQV�ZLWK�ZKDOHV��³&ROOHFWLYHO\��WKHVH�SHUWXUEDWLRQV�FRXOG�DIIHFW�WKH�

XVH�RI� WKLV�UHJLRQ�E\�ULJKW�ZKDOHV�DV�ZHOO�DV� LQIOXHQFH�WKHLU�PLJUDWRU\�PRYHPHQW�

WKURXJKRXW�WKH�PLG�$WODQWLF�UHJLRQ��6FKLFN�HW�DO��������´�$33;���������7KH�%L2S�

GRHV�QRW�DVVHVV�WKH�LQIOXHQFH�RI�WKHVH�SHUWXUEDWLRQV�RQ�WKH�1$5:¶V�XVH�RI�WKH�5,�0$�

ZLQG�HQHUJ\�DUHD��³:($´��RU�LWV�PLJUDWLRQ�WKURXJK�WKH�PLG�$WODQWLF��,G� 

1H[W�� WKH� 45� VWXG\� LGHQWLILHG� ���� XQLTXH� 1$5:5� LQ� WKH� 5,�0$�:($��

FRPSULVLQJ�����RI�WKHLU�WRWDO�UHPDLQLQJ�SRSXODWLRQ�>HPSKDVLV�DGGHG@�6�7KH�%L2S�

HQWLUHO\� RPLWV� WKLV� FULWLFDO� IDFW�� 1HDUO\� DOO� RI� WKH� UHPDLQLQJ� 1$5:� XWLOL]H� WKLV�

GLPLQXWLYH� UHJLRQ� DV� D� IHHGLQJ� DUHD�� WKH�1$5:�DUH� QRW�PHUHO\� QRPDGV� SDVVLQJ�

WKURXJK� LW�� ,G��7KH� VWXG\� IXUWKHU� H[SODLQV� WKDW� ���RI� ����1$5:�KDG�GLHG7� DV� RI�

'HFHPEHU� ������ D� QHDUO\� ��� ORVV� LQ� WKHLU� SRSXODWLRQ�� 7KLV� VKRXOG� KDYH� EHHQ�

GLVFXVVHG�LQ�EDVHOLQH�FRQGLWLRQ�DQDO\VLV��VHH��LQIUD���$QRWKHU�VDOLHQW�ILQGLQJ�RI�45�

ZDV�WKDW�1$5:�VLJKWLQJ�UDWHV�ZHUH�KLJK�GXULQJ�WKH�VXPPHU�PRQWKV�>HPSKDVLV�

DGGHG@�� LQ� SDUWLFXODU�$XJXVW�� QRWZLWKVWDQGLQJ� WKH� FOLPD[� RI� DFWLYLW\� LQ� -DQXDU\��

$33;���������,Q�IDFW��VLJKWLQJ�UDWHV�RI�1$5:V�ZHUH�DW�WKHLU�VHFRQG�KLJKHVW�UDWHV�

 
5�$33;�������� 
6�³7KH�1RUWK�$WODQWLF�ULJKW�ZKDOH�LV�RQH�RI�WKH�ZRUOG¶V�PRVW�HQGDQJHUHG�ODUJH�
ZKDOH�VSHFLHV��WKH�ODWHVW�SUHOLPLQDU\�HVWLPDWH�VXJJHVWV�WKHUH�DUH�IHZHU�WKDQ�����
UHPDLQLQJ�´�6HH��KWWSV���ZZZ�ILVKHULHV�QRDD�JRY�VSHFLHV�QRUWK�DWODQWLF�ULJKW�ZKDOH�� 
7�$33;�������� 
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RI�WKH�\HDU�LQ�WKH�PRQWK�RI�$XJXVW�±�VHFRQG�RQO\�WR�WKH�PRQWK�RI�-DQXDU\��7KLV�UXQV�

FRQWUDU\� WR� 'HIHQGDQWV� DVVHUWLRQV� RI� ORZ�1$5:� SUHYDOHQFH� GXULQJ� WKH� -XQH� ��

2FWREHU����SHULRG��$SSUR[LPDWHO\����1$5:V�ZHUH� VLJKWHG� LQ�$XJXVW� LQ������8�

ZKLFK�LV�VLJQLILFDQW�JLYHQ�WKH�GLPLQXWLYH�WRWDO�SRSXODWLRQ� 

 

 

 

 

 

'HIHQGDQWV�DWWHPSWHG��LQHIIHFWLYHO\��WR�FRQWHVW�WKLV��³9LQH\DUG�:LQG�VKRZHG�

WKDW�SLOH�GULYLQJ�ZRXOG�WDNH�SODFH�DW�D�WLPH�ZKHQ�YHU\�IHZ��LI�DQ\��ULJKW�ZKDOHV�ZRXOG�

EH� QHDU� WKH� 3URMHFW�$UHD�´� (&)� ����� 9LQH\DUG� 5HSO\� LQ� 6XSSRUW� RI� 0RWLRQ� IRU�

6XPPDU\�-XGJHPHQW��S����� 

%XW�GHIHQGDQWV�PLVFRQFHLYH�WKH�UHDOLW\�RI�WKH�VLWXDWLRQ��ZKLOH�FRPSDUDWLYHO\��

QXPEHUV�DUH�KLJKHU�LQ�WKH�ZLQWHU��-DQXDU\���1$5:�SUHVHQFH�LV�VWLOO�KLJK�GXULQJ�WKH�

WLPH�RI�\HDU�ZKHUHLQ�SLOH�GULYLQJ�LV�VHW�WR��DQG�LV��RFFXUULQJ��,Q�WKH�%L2S¶V�GLVFXVVLRQ�

RI�PLWLJDWLRQ�PHDVXUHV��LW��WRR��VXJJHVWV�WKDW�1$5:�QXPEHUV�DUH�ORZ�GXULQJ�-XQH�

 
8�$33;�������� 
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WKURXJK�1RYHPEHU����³5LJKW�ZKDOH�RFFXUUHQFH�LQ�WKH�>ZLQG�GHYHORSPHQW�DUHD@�:'$�

LV�ORZHVW�GXULQJ�WKH�0D\����2FWREHU�����SHULRG��5REHUWV�HW�DO��������´�$''���������

%XW�WKH�45�VWXG\�EHOLHV�WKDW�FRQYHQWLRQDO�ZLVGRP��7KH�45�VWXG\�XQGHUVFRUHV�WKDW�

WKH�LQFUHDVLQJ�1$5:�SUHVHQFH�LQ�VXPPHU�DQG�DXWXPQ��³GHVHUYHV�VSHFLDO�DWWHQWLRQ�

VLQFH� WKLV�ZLOO� RYHUODS�ZLWK� WKH� FXUUHQW� VFKHGXOH� IRU� SLOH� GULYLQJ� IRU� WXUELQH�

IRXQGDWLRQV�LQ�WKH�QH[W�IHZ�\HDUV��WKH�SKDVH�RI�FRQVWUXFWLRQ�FRQVLGHUHG�WR�KDYH�

WKH�JUHDWHVW�LPSDFW�>HPSKDVLV�DGGHG@�´�$33;���������7KH�45�VWXG\�H[SOLFLWO\�

FKDUDFWHUL]HV� WKH� 3URMHFW� DUHD� DV� D� 1$5:� ³KRWVSRW´� \HW� WKH� %L2S� SURYLGHV� QR�

HYDOXDWLRQ� RI� WKLV�� $33;�������±�������� $33;��������� 0RUHRYHU�� WKH�

XQUHPLWWLQJ�DQG�LQFUHDVLQJ�SUHVHQFH�RI�1$5:V�LQ�WKH�3URMHFW�DUHD�LV�KLJKO\�UHGROHQW�

RI�WKH�IDFW�WKDW�WKH�DUHD�LV�ULFK�LQ�FRSHSRGV�DQG�LV�D�SUHIHUUHG�IHHGLQJ�JURXQG�IRU�WKH�

ZKDOH��$33;��������±�������� 

7KH� VHFRQG� VWXG\�10)6�DQG�%2(0�IDLO� WR� FRQVLGHU� LV� WKH�$WODQWLF�/DUJH�

:KDOH� 7DNH� 5HGXFWLRQ� 7HDP� .H\� 2XWFRPHV� 0HPRUDQGXP� �³757´�� ZKLFK�

H[DPLQHV�WKH�VKLIW�RI�1$5:�IHHGLQJ�SDWWHUQV�LQWR�³$UHD����´�WKDW�VXUURXQGV�WKH�

3URMHFW�DUHD��7KLV�³$UHD����´�LV�UHSOHWH�ZLWK�FRPPHUFLDO�ILVKLQJ�RSHUDWLRQV�ZKLFK�

SRVH�D�ULVN�WR�1$5:V��LQFOXGLQJ�³DSSUR[LPDWHO\�����WR�������YHUWLFDO�>EXR\@�OLQHV´�

LQ�WKH�ZDWHU�DW�D�JLYHQ�WLPH��ZLWK�WKH�KLJKHVW�QXPEHU��������WR�������OLQHV��IL[HG�LQ�

SODFH�0D\�2FWREHU��D�WLPH�SHULRG�FRQJUXRXV�ZLWK�3URMHFW�SLOH�GULYLQJ��$''��������

��$''���������$''���������$''���������7KH�%L2S�FLWHV�WKHVH�EXR\�OLQH�GDWD�EXW�
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RQO\� GLVFXVVHV� LW� LQ� WKH� FRQWH[W� RI� LPSDFWV� WR� OREVWHU�� FUDE�� DQG� EODFN� VHD� EDVV��

$''����������������7KH�%L2S�GRHV�QRW�GLVFXVV�WKH�SRWHQWLDO�IRU�SLOH�GULYLQJ�WR�

FRPSHO�1$5:�LQWR�WKLV�$UHD�����ZKHUHLQ�WKH�GHQVLW\�RI�ILVKLQJ�JHDU�DQG�YHVVHO�XVH�

LV�KLJK� 

7KH� WKLUG� DQG� IRXUWK� NH\� VWXGLHV� %2(0� DQG� 10)6� IDLO� WR� FRQVLGHU� �� LQ�

YLRODWLRQ�RI�WKH�VWDWXWRU\�VWLSXODWLRQ�WR�XWLOL]H�WKH�EHVW�VFLHQFH�DYDLODEOH���DUH�³7KH�

1RUWK�$WODQWLF�5LJKW�:KDOH�&RQVRUWLXP������$QQXDO�5HSRUW�&DUG´�DQG�³12$$�

7HFKQLFDO� 0HPRUDQGXP� 10)6�1(������ 7KH� 86�$WODQWLF� DQG� *XOI� RI� 0H[LFR�

0DULQH� 0DPPDO� 6WRFN�$VVHVVPHQWV� �����´� ZKLFK� SURYLGH� LQWHJUDO� LQIRUPDWLRQ�

DERXW�WKH�1$5:¶V�SRSXODWLRQ�WUHQGV�9�7KH�FDOYLQJ�LQWHUYDO�IRU�1$5:�LV�����\HDUV�

�ZKLFK� LV�GHILQHG� DV� WKH� WLPH�SHULRG� IURP� WKH�ELUWK� RI� RQH� FDOI� WR� WKH�QH[W��� DQG�

³GHWHFWHG�PRUWDOLWLHV�RXWQXPEHUHG�ELUWKV�����´�$33;���������$33;��������±�WDEOH�

��� 0RUHRYHU�� WKH� 12$$� 6WRFN� $VVHVVPHQW� SURYLGHV� WKDW� 1$5:� KDYH� VKLIWHG�

ORFDWLRQ�DQG�DUH�³VHHQ�LQ�ODUJH�QXPEHUV�LQ�D�UHJLRQ�VRXWK�RI�0DUWKD¶V�9LQH\DUG�DQG�

1DQWXFNHW�,VODQGV�´�12$$�6WRFN�$VVHVVPHQW��S������)XUWKHUPRUH��LQ�YLHZ�RI� WKH�

1$5:¶V�SRWHQWLDO�ELRORJLFDO�UHPRYDO��³3%5´��RI����10�³KXPDQ�FDXVHG�PRUWDOLW\�RU�

VHULRXV�LQMXU\�IRU�WKLV�VWRFN�PXVW�EH�FRQVLGHUHG�VLJQLILFDQW�´�,G���S���� 

 
9�KWWSV���PHGLD�ILVKHULHV�QRDD�JRY������
���$WODQWLF����������6$5V���)LQDO�SGI"QXOO���� 
10�3%5� LV� WKH�PD[LPXP�QXPEHU�RI�DQLPDOV� WKDW�PD\�EH� UHPRYHG� IURP�D�PDULQH�
PDPPDO�VWRFN�ZKLOH�DOORZLQJ�WKDW�VWRFN�WR�UHDFK�RU�PDLQWDLQ�LWV�RSWLPDO�VXVWDLQDEOH�
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 7KH�'LVWULFW�&RXUW�DYHUUHG�WKDW�WKH�KHUHLQDERYH�GDWD�IURP�DW�OHDVW�WZR�RI�WKHVH�

VWXGLHV�ZHUH�³XVHG´�DQG�³FRQVLGHUHG´�E\�%2(0�DQG�10)6��$''����������EXW�WKH�

GHILQLWLRQ�RI�³XVH´�LV�³WR�SXW�LQWR�DFWLRQ�RU�VHUYLFH��DYDLO�RQHVHOI�RI��HPSOR\�´11�DQG�

WKH�GHILQLWLRQ�RI�³FRQVLGHU´�LV�³WR�WKLQN�DERXW�FDUHIXOO\�����VXFK�DV������ZLWK�UHJDUG�WR�

WDNLQJ�VRPH�DFWLRQ�´12�7KH�DJHQFLHV¶�SDVVLQJ�PHQWLRQ�RI�WKH�GDWD�LV�QRW�WDQWDPRXQW�

WR� ³XVH´� SHU� WKH� VWDWXWRU\� DQG� UHJXODWRU\� VWLSXODWLRQV� RI� WKH� (6$�� ��� &)5�

�������J������:KLOH�WKH�'LVWULFW�&RXUW�FLWHG�WR�%RVWRQ�5HGHYHORSPHQW�$XWK��Y��1DW
O�

3DUN�6HUY�������)��G������VW�&LU��������DV�VXSSRUW�IRU�LWV�FKDUDFWHUL]DWLRQ�RI�10)6¶�

DQDO\VLV� DV� ³FRQVLGHUHG� GHWHUPLQDWLRQV´� �$''���������� WKDW� YHU\� VDPH� FDVH�

DFNQRZOHGJHV� WKDW� DQ� DJHQF\� DFWLRQ� LV� DUELWUDU\� DQG� FDSULFLRXV� LI� LW� ³IDLOHG� WR�

FRQVLGHU�SHUWLQHQW�DVSHFWV�RI�WKH�SUREOHP�>HPSKDVLV�DGGHG@�´�ZKLFK�LV�YHU\�PXFK�

WKH�FDVH�KHUH��%RVWRQ�5HGHYHORSPHQW�$XWK�������)��G�DW���� 

 $GGLWLRQDOO\��ZLWK� UHVSHFW� WR� WKH�12$$������6WRFN�$VVHVVPHQW� VWXG\�� WKH�

'LVWULFW�&RXUW�FRQFHGHV�WKDW�WKH�%L2S�GRHV�QRW�UHO\�RQ�LW��DQG�H[SODLQV�WKDW�1)06�

VKRXOG�EH�DFFRUGHG�GHIHUHQFH�LQ�GLVFRXQWLQJ�LW��³EHFDXVH�WKH�LQIRUPDWLRQ�FRQWDLQHG�

 
SRSXODWLRQ�VL]H��*LYHQ�D������OHVV�WKDQ����3%5�IRU�1$5:V��WKLV�±�SUDFWLFDOO\���PHDQV�
WKDW�WKH�JRDO�VKRXOG�EH�QR�KXPDQ�FDXVHG�IDWDOLWLHV� 
11�KWWSV���ZZZ�PHUULDP�
ZHEVWHU�FRP�GLFWLRQDU\�XVH��a�WH[W XVH��&���HPSOR\��&���XWLOL]H���PHDQ
���WR�RU���LQVWUXPHQW���WR���DQ���HQG�� 
12�KWWSV���ZZZ�PHUULDP�
ZHEVWHU�FRP�GLFWLRQDU\�FRQVLGHU��a�WH[W ��UHJDUG���WR���WDNLQJ���VRPH���D
FWLRQ��� 
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LQ� WKH�6WRFN�$VVHVVPHQW�ZDV�IURP������� LW�ZDV�DSSURSULDWH�IRU�10)6�WR�UHO\�RQ�

PRUH�UHFHQW�VFLHQWLILF�VWXGLHV�´�$''���������,I�UHFHQF\�LV�D�SURPLQHQW�WRXFKVWRQH�

DJDLQVW�ZKLFK� D� VWXG\¶V� XWLOLW\� LV�PHDVXUHG�� WKHQ�ZK\�ZDV� WKH� RSHUDWLRQDO� QRLVH��

6WREHU�VWXG\�13�SXEOLVKHG�LQ�������UHMHFWHG��LQ�IDYRU�RI�(OOLRWW��HW�DO����������D�OHVV�

UHFHQW�VWXG\"�(&)������9LQH\DUG�:LQG�0HPRUDQGXP�RI�/DZ�LQ�6XSSRUW�RI�0RWLRQ�

IRU�6XPPDU\�-XGJHPHQW��S������:KLOH�'HIHQGDQWV�DVVHUWHG�WR�WKH�FRQWUDU\��WKH�IDFW�

LV��WKH�6WREHU�VWXG\�FRQVLGHUHG�WKH�SURSHU�WXUELQHV��9LQH\DUG�:LQG�VXJJHVWHG�WKDW�

WKH�MXVWLILFDWLRQ�IRU�10)6¶�UHMHFWLRQ�RI�6WREHU�ZDV�EHFDXVH�LW�RQO\�DVVHVVHG�JHDUER[�

GULYHQ� WXUELQHV�� QRW� WKH� TXLHWHU� GLUHFW�GULYH� WXUELQHV� 9LQH\DUG�:LQG� SODQQHG� WR�

LQVWDOO�14�%XW� WKDW�ZDV�DQG� LV� FRXQWHUIDFWXDO�� HYHQ� WKH�%L2S�FRQFHGHV� WKDW�6WREHU�

DQDO\]HG�WKH�GLUHFW�GULYH�WXUELQHV��$''�������� 

 7KLV� W\SH� RI� XQVXEVWDQWLDWHG� FKHUU\�SLFNLQJ� RI� VWXGLHV� H[HPSOLILHV� WKH�

DUELWUDU\�DQG�FDSULFLRXV�FRQGXFW�RI�WKH�10)6�DQG�%2(0�LQ�WKHLU�FRQVLGHUDWLRQ�RI�

WKH�DYDLODEOH�VFLHQWLILF�LQIRUPDWLRQ��7KH�'LVWULFW�&RXUW�H[FXVHG�WKLV�XQVXEVWDQWLDWHG�

VWXG\�VHOHFWLYLW\��IRU�H[DPSOH��VWDWLQJ��³WR�WKH�H[WHQW�10)6�GHWHUPLQHG�WKDW�LW�QHHG�

QRW�FRQVLGHU�WKH�757�.H\�2XWFRPHV�0HPRUDQGXP��WKDW�GHWHUPLQDWLRQ�LV�HQWLWOHG�WR�

GHIHUHQFH�� SDUWLFXODUO\� ZKHUH� WKH� 0HPRUDQGXP� ZDV� WKH� RXWFRPH� RI� D� PHHWLQJ�

 
13�$33;���������±�������� 
14�9LQH\DUG�:LQG�0RWLRQ�IRU�6XPPDU\�-XGJHPHQW�0HPRUDQGXP�RI�/DZ��(&)�
�����S����� 



�� 
 

10)6� FRQYHQHG�� �� �´�$''��������� +RZHYHU�� WKH� DJHQFLHV�� LQ� GHFLGLQJ� ZKLFK�

VWXGLHV¶�FRQFOXVLRQV�WR�DGRSW�PXVW�³DUWLFXODWH�D�VDWLVIDFWRU\�H[SODQDWLRQ�IRU�LWV�DFWLRQ�

LQFOXGLQJ� D� µUDWLRQDO� FRQQHFWLRQ�EHWZHHQ� WKH� IDFWV� IRXQG� DQG� WKH� FKRLFH�PDGH�´¶�

0RWRU�9HKLFOH�0IUV��$VV
Q�Y��6WDWH�)DUP�0XW��$XWR��,QV��&R�������8�6����������������

�TXRWLQJ�%XUOLQJWRQ�7UXFN�/LQHV��,QF��Y��8QLWHG�6WDWHV������8�6��������������������

%XW� QR� VXFK� VDWLVIDFWRU\� H[SODQDWLRQ� ZDV� SURYLGHG� IRU� WKH� DJHQFLHV¶� ODFN� RI�

FRQVLGHUDWLRQ� RI� DQ\� RI� WKH� KHUHLQDERYH� GLVFXVVHG� VWXGLHV��$V� VXFK�� %2(0� DQG�

10)6�DUELWUDULO\�DQG�FDSULFLRXVO\�IDLOHG�WR�XWLOL]H�WKH�EHVW�DYDLODEOH�VFLHQWLILF�DQG�

FRPPHUFLDO�GDWD�LQ�WKHLU�MHRSDUG\�DQDO\VHV�SXUVXDQW�WR�WKH�(6$�� 

%� 10)6�DQG�%2(0�YLRODWHG�WKH�(6$�DQG�1(3$�E\�DUELWUDULO\�DQG�
FDSULFLRXVO\� ILQGLQJ� WKDW� WKH�VXLWH�RI�PLWLJDWLRQ�PHDVXUHV�ZRXOG�
VXIILFLHQWO\� SURWHFW� 1$5:� IURP� YHVVHO� VWULNHV� DQG� SLOH� GULYLQJ�
QRLVH 

 

%RWK�WKH�%L2S�DQG�WKH�ILQDO�(,6�IDLOHG�WR�DGHTXDWHO\�DVVHVV�WKH�ULVN�SRVHG�E\�

YHVVHO�VWULNHV�DQG�SLOH�GULYLQJ�QRLVH�WR�1$5:V��'HIHQGDQWV¶�SULPDU\�DUJXPHQW�LV�

WKDW�WKH�³VXLWH�RI�PLWLJDWLRQ�PHDVXUHV´�ZLOO�REYLDWH�1$5:�VHULRXV�LQMXU\�RU�GHDWK��

7KLV�DUJXPHQW�LV�XQVXSSRUWDEOH�IRU�WKH�HQVXLQJ�UHDVRQV� 

$W� WKH� RXWVHW�� WKH� IROORZLQJ� LV� LUUHIUDJDEOH�� WKH� /HYHO� $15� KDUDVVPHQW�

HQVRQLILHG�DUHD�H[WHQGV�RXW�WR������NP�IURP�WKH�SLOH�GULYLQJ�VLWH��DV�QRWHG�E\�WKH�

 
15�1RLVH�WKDW�KDV�WKH�SRWHQWLDO�WR�LQMXUH�D�PDULQH�PDPPDO� 



�� 
 

%L2S�16�XQGHU�WKH���G%�RI�DWWHQXDWLRQ�FRQGLWLRQ�YLD�WKH�EXEEOH�FXUWDLQ��XQGLVSXWHG�

E\�'HIHQGDQWV��17�)URP�-XQH���WR�2FWREHU�����WKH�WLPH�SHULRG�GXULQJ�ZKLFK�PRVW�

SLOH�GULYLQJ�LV�H[SHFWHG�WR�RFFXU�� WKH�%L2S�UHTXLUHV�9LQH\DUG�:LQG�WR�HVWDEOLVK�D�

1$5:� ³FOHDUDQFH� ]RQH´� XVLQJ� SDVVLYH� DFRXVWLF� PRQLWRULQJ� �³3$0´��� DQG� WKLV�

FOHDUDQFH�]RQH�H[WHQGV�RQO\���NP�IURP�WKH�SLOH�GULYLQJ�VLWH�18�%XW�WKLV�FOHDUDQFH�]RQH�

GLVWDQFH�LV�HVWDEOLVKHG�EHIRUH�SLOH�GULYLQJ��DQG�WKH�FOHDUDQFH�]RQH�GXULQJ�SLOH�GULYLQJ�

�L�H���³VKXWGRZQ´�]RQH���IRU�-XQH���WR�2FWREHU����LV�RQO\�����NP�19�7KLV�PHDQV�WKDW�

GXULQJ� DFWLYH� SLOH� GULYLQJ�� ³QR� VKXW�GRZQ� RUGHU�ZLOO� EH� JLYHQ� XQOHVV� D�ZKDOH� LV�

GHWHFWHG�ZLWKLQ�WKDW�����NP�]RQH��:KDOHV�VZLPPLQJ�RXWVLGH�WKH�����NP�VKXW�GRZQ�

]RQH�EXW�ZLWKLQ�WKH������NP�/HYHO�$�QRLVH�FRQWRXU�ZLOO�EH�H[SRVHG�WR�/HYHO�$�QRLVH��

DQG�QR�VKXW�GRZQ�RUGHU�ZLOO�EH�JLYHQ�WR�SURWHFW�WKHP�´�(&)������3ODLQWLIIV¶�5HSO\�

LQ�6XSSRUW�RI�0RWLRQ�IRU�6XPPDU\�-XGJHPHQW��S���� 

7KH�%L2S�QRWHV�WKDW�FRQVWUXFWLRQ�RI�WKH�3URMHFW�ZLOO�UHTXLUH�FLUFD�����GD\V�RI�

SLOH�GULYLQJ�WR� LQVWDOO� WKH�ZLQG�WXUELQHV�RQ� WKH�VHD�IORRU��$''���������������� ,W�

DFNQRZOHGJHV�WKDW�SLOH�GULYLQJ�FDWDO\]HV�UHSHDWHG�EXUVWV�RI�KLJK�LQWHQVLW\�QRLVH�WKDW�

 
16�$''���������$''���������$''��������� 
17�)HGHUDO�'HIHQGDQWV¶�5HSO\�LQ�6XSSRUW�RI�0RWLRQ�IRU�6XPPDU\�-XGJHPHQW��(&)�
�����S������0RWLRQ�+HDULQJ�7UDQVFULSW��S����� 
18$''���������7KH�3$0�FOHDUDQFH�]RQH�EHIRUH�SLOH�GULYLQJ�EHJLQV�LV���NP�IRU�
PRQRSLOHV�DQG�����NP�IRU�MDFNHW�SLOHV��'XULQJ�SLOH�GULYLQJ��WKH�VKXW�GRZQ�]RQH�LV�
����NP�IRU�DOO�IRXQGDWLRQ�W\SHV��$''�������� 
19�$''�������� 
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FDQ� LQLPLFDOO\�DIIHFW�PDULQH�PDPPDOV�� VXFK�DV�1$5:V��$''��������� ,W� IXUWKHU�

GHWHUPLQHG�WKDW�WKH�3URMHFW¶V�����GD\V�RI�SLOH�GULYLQJ�FRXOG�H[SRVH������1$5:V�WR�

/HYHO�$� KDUDVVPHQW� QRLVH� � �FDXVHV� DXGLWRU\� LQMXU\� DQG� SHUPDQHQW� KHDULQJ� ORVV���

$''����������7DEOH���������$''����������7DEOH���������7KLV�QRLVH�FRQVWLWXWHV�D�

³7DNH´�XQGHU�WKH�(6$��\HW�WKH�%L2S�FRQFOXGHV�WKDW�QR�WDNHV�ZLOO�RFFXU�GXH�WR�WKH�

PLWLJDWLRQ�PHDVXUHV��$''���������$''���������7KLV�LV�DQ�LQFRUUHFW�FRQFOXVLRQ�DV�

GLVFXVVHG�EHORZ��)XUWKHU��JLYHQ�WKH�IDFW�WKDW�WKH�1$5:�FDQQRW�DEVRUE�HYHQ���KXPDQ�

FDXVHG�GHDWK�DQG�PDLQWDLQ�WKHLU�SRSXODWLRQ��PRUH�LQ�6HFWLRQ�(�LQIUD���DQG�WKH�IDFW�

WKDW�D�GHDI�ZKDOH�LV�OLNHO\�D�GHDG�ZKDOH�� WKHVH�SLOH�GULYLQJ�SURFHGXUHV�ZLOO�OLNHO\�

SXVK�WKH�1$5:�IXUWKHU�WRZDUG�H[WLQFWLRQ��'HIHQGDQWV�9LQH\DUG�DQG�WKH�DJHQFLHV�

UHO\�XSRQ�PLWLJDWLRQ�PHDVXUHV�DV�WKHLU�SXWDWLYH�IDLO�VDIH�WR�REYLDWH�1$5:�/HYHO�$�

WDNHV��LQMXU\��DQG�GHDWK�� 

'HIHQGDQWV� JHQHUDOO\� FLWH� WR� WKUHH� SULQFLSDO� PLWLJDWLRQ� SURWRFROV� LQ� WKHLU�

SXWDWLYH� VXLWH� RI� WHFKQLTXHV� ZKLFK� SXUSRUWHGO\� JXDUG� DJDLQVW� LQMXU\� RU� GHDWK� WR�

1$5:V��3$0��SURWHFWHG�VSHFLHV�REVHUYHUV��³362´���DQG�YHVVHO�VSHHG�UHVWULFWLRQV��

5HJDUGLQJ�YHVVHO�VSHHG�UHVWULFWLRQV��$&.�5$7V�SULPDU\�FRQWHQWLRQV�DUH�WKDW�WKH����

NQRW�VSHHG�UHVWULFWLRQ�LV�LQDSSOLFDEOH�WR�FUHZ�WUDQVIHU�YHVVHOV20�DQG�WKDW�DOO�YHVVHOV�

FDQ�GLVUHJDUG�WKH����NQRW�UHVWULFWLRQ�ZKHQ�WUDQVLWLQJ�IURP�PDLQODQG�0DVVDFKXVHWWV�

 
20�$''���������$''���������$''���������%L2S���%2(0������������ 



�� 
 

WR�WKH�3URMHFW�21�,W�LV�LQFRQWURYHUWLEOH��DQG�FRQFHGHG�E\�WKH�%L2S��WKDW�WKH�RSWLPDO�

SURSK\ODFWLF�SURWRFRO� IRU�YHVVHO�VWULNHV� LV�YHVVHO�VSHHG�UHVWULFWLRQV�RI����NQRWV�RU�

OHVV�22� <HW�� WKH� PDMRULW\� RI� WKH� 3URMHFW¶V� DQWLFLSDWHG� YHVVHO� WULSV� FRPSULVH� FUHZ�

WUDQVIHU� YHVVHOV�� ZKLFK� DYHUDJH� ��� IHHW� LQ� OHQJWK� DQG� WUDYHO� DW� ��� NQRWV�� ZKLFK�

VLJQLILFDQWO\�VXSHUVHGHV�WKH����NQRW�WKUHVKROG�NQRZQ�WR�EH������IDWDO�WR�1$5:�23� 

 'HIHQGDQWV�FRQWHQG�WKH�362V�DQG�3$0�ZLOO�FRXQWHUPDQG� WKH�YHVVHO�VWULNH�

ULVN� DQG� WKH� SLOH�GULYLQJ� QRLVH� ZLWKLQ� WKH� FOHDUDQFH� ]RQHV�� ,Q�1DWLYH� 9LOODJH� RI�

&KLFNDORRQ�Y��1DW
O�0DULQH�)LVKHULHV�6HUY�������)��6XSS���G�������'��$ODVND��������

WKH� &RXUW� GLVFXVVHG� GHIHQGDQW� $SDFKH� $ODVND� &RUSRUDWLRQ¶V� DFNQRZOHGJHPHQW�

UHJDUGLQJ�WKH�PDWHULDO�OLPLWDWLRQV�RI�DFRXVWLF�PRQLWRULQJ�� 

³$SDFKH
V�DSSOLFDWLRQ�DFRXVWLF�PRQLWRULQJ�KDV�OLPLWDWLRQV�
IRU�GHWHFWLQJ�PDULQH�PDPPDOV�EHFDXVH�µLW�UHTXLUHV�WKDW�WKH�
DQLPDOV�SURGXFH�VRXQGV�������>DQG@�LW�UHTXLUHV�WKRVH�VRXQGV�
WR� EH� RI� VXIILFLHQW� � DPSOLWXGH� WR� EH� GHWHFWHG� DW� WKH��
PRQLWRULQJ�ORFDWLRQ�¶�7KH�µUHFHLYHG�OHYHOV�RI�WKH�ELRORJLFDO�
VRXQGV� >DOVR� PXVW@� H[FHHG� EDFNJURXQG� QRLVH� DQG� RWKHU�
PHDVXUHPHQW�QRLVH�����¶´�,G��DW��������� 
 

 $V�ZDV� WKRURXJKO\� GLVFXVVHG� E\�$&.�5$7V� LQ� WKHLU� VXPPDU\� MXGJHPHQW�

ILOLQJV��3$0�UHTXLUHV�WKDW�WKH�1$5:�DFWLYHO\�YRFDOL]H�DV�D�ILUVW�FRQGLWLRQ��EXW�HYHQ�

LI�WKH\�GR�YRFDOL]H��WKRVH�YRFDOL]DWLRQV�PXVW�VWLOO�VXUPRXQW�EDFNJURXQG�QRLVH�DQG�

 
21�$''��������� 
22�$''���������$''��������� 
23�3ODLQWLIIV¶�5HSO\�LQ�6XSSRUW�RI�6XPPDU\�-XGJHPHQW��(&)������S�������FLWLQJ�
9LQH\DUG�:LQG�'(,6��%2(0���������������6HH��$33;���������$33;��������� 



�� 
 

RWKHU�PHDVXUHPHQW�QRLVH��DQG�IXUWKHUPRUH��WKH�YRFDOL]DWLRQV�PXVW�H[KLELW�VXIILFLHQW�

PDJQLWXGH�WR�EH�UHFHLYHG�DW�WKH�PRQLWRULQJ�VLWH�� 

0RUHRYHU��DQG�LPSRUWDQWO\�� LQ�15'&�Y��3ULW]NHU�����)��6XSS���G������1�'��

&DO���������SODLQWLII�HQYLURQPHQWDO�JURXSV�VRXJKW� LQMXQFWLYH�UHOLHI�DJDLQVW�IHGHUDO�

RIILFLDOV� WR� OLPLW� WKH�1DY\¶V� XVH� RI� ORZ� IUHTXHQF\� VRQDU��ZKLFK�SODLQWLIIV� WKHUHLQ�

FRQWHQGHG�ZDV�KDUPLQJ�PDULQH�PDPPDOV��7KH�FRXUW�GLVFXVVHG�WKH�HIILFDF\�RI�PDQ\�

RI�WKH�VDPH�PLWLJDWLRQ�PHDVXUHV�ZKLFK�DUH�WKH�IXOFUXP�RI�WKLV�FDVH��DQG�LW�IRXQG��

GLUHFWO\�TXRWLQJ�D�10)6� ILQDO� UXOH�� WKDW�SDVVLYH�DFRXVWLF� >PRQLWRULQJ@� H[KLELWV�

RQO\� D� ��� SHUFHQW� GHWHFWLRQ� SUREDELOLW\�� DQG� YLVXDO� PRQLWRULQJ� H[KLELWV� DQ�

HVWLPDWHG���SHUFHQW�GHWHFWLRQ�SUREDELOLW\�>HPSKDVLV�DGGHG@��,G��DW������TXRWLQJ����

)5������� 

7KHUHIRUH��ZKDOHV�VZLPPLQJ�EH\RQG�������NP�ZLOO�EH�H[SRVHG� WR�/HYHO�$�

QRLVH�SUH�SLOH�GULYLQJ�LQLWLDWLRQ��ZKDOHV�VZLPPLQJ�EH\RQG�����NP�ZLOO�EH�H[SRVHG�

WR�/HYHO�$�QRLVH�GXULQJ�SLOH�GULYLQJ��$V�WR�ZKDOHV�ZLWKLQ�����NP��3$0�LPSDUWV�RQO\�

����GHWHFWLRQ�HIILFDF\��362V�FDQ�RQO\�REVHUYH�WR�����NP�24�DQG�LWV�HIILFDF\�LV�RQO\�

����6R��DW�PRVW��ZLWKLQ�WKH�HTXDO�WR�RU�OHVV�WKDQ�����NP�362�3$0�RYHUODS�]RQH��

WKHUH�PLJKW�EH�D�FRPELQHG�362�3$0�HIILFDF\�RI�����������������ZKLFK�LV�YHU\�

 
24�$''��������³$W�GLVWDQFHV�PRUH�WKDQ�������P�IURP�WKH�SLOH�WKH�REVHUYHUV¶�
DELOLW\�WR�GHWHFW�ZKDOHV�LV�UHGXFHG�DQG�REVHUYDWLRQV�EH\RQG�WKLV�GLVWDQFH�PD\�EH�
XQUHOLDEOH�DQG�LQFRPSOHWH��5REHUWV�HW�DO�������������´ 



�� 
 

ORZ�� DQG� FHUWDLQO\�� WRR� ORZ� WR� VHUYH� DV� VXIILFLHQW� FRXQWHUYDLOLQJ�PHFKDQLVPV� �DV�

'HIHQGDQWV�DVVHUW��WR�WKH�ULVNV�SRVHG�E\�YHVVHO�VWULNHV�DQG�SLOH�GULYLQJ�QRLVH��7KXV��

HYHQ�ZLWKLQ�����NP��PRVW�1$5:V�ZLOO�EH�H[SRVHG�WR�/HYHO�$�KDUDVVPHQW�QRLVH�� 

)LQDOO\�� 9LQH\DUG� DQG� )HGHUDO� 'HIHQGDQWV� FKDUDFWHUL]H� WKH� ³VRIW� VWDUW´�

SURFHGXUH25�DV�DQRWKHU�WHFKQLTXH�LQ�WKH�VXLWH�RI�PLWLJDWLRQ�PHDVXUHV�26�:KLOH�WKH\�

DOOHJH� WKH� VRIW�VWDUW� H[KLELWV� HIILFDF\�� WKH� %L2S� LWVHOI� FRQFHGHV� WKHUH� LV� QR� VXFK�

HYLGHQFH�RI�HIILFDF\� 

³+RZHYHU��ZH�DUH�QRW�DEOH�WR�SUHGLFW�WKH�H[WHQW�WR�ZKLFK�
WKH�VRIW�VWDUW�ZLOO�UHGXFH�WKH�QXPEHU�RI�ZKDOHV�H[SRVHG�WR�
SLOH� GULYLQJ� QRLVH� �� �� �� ZH� DUH� QRW� DEOH� WR� PRGLI\� WKH�
HVWLPDWHG� WDNH� QXPEHUV� WR� DFFRXQW� IRU� DQ\� EHQHILW�
SURYLGHG�E\�WKH�VRIW�VWDUW�´27 

$V� VXFK�� LQ� UHDOLW\�� WKH� %L2S� XQGHUVFRUHV� WKDW� FRQILGHQFH� RI� ³VRIW� VWDUW´�

HIILFDF\�LV�IDU�WRR�ORZ�WR�UHVXOW�LQ�DQ�LPSDFW�WR�WKH�WRWDO�WDNH�HVWLPDWH�RI�1$5:V��,Q�

RWKHU�ZRUGV��WKHUH¶V�QR�HPSLULFDO�HYLGHQFH�LW�ZRUNV� 

$QG� DV�$&.�5$7V� QRWHG� LQ� LWV� 6XPPDU\� -XGJHPHQW� 5HSO\� UHJDUGLQJ� WKH�

)(,6� 

 
25�³6RIW�VWDUW�SURFHGXUH�LV�GHVLJQHG�WR�SURYLGH�D�ZDUQLQJ�WR�PDULQH�PDPPDOV�RU�
SURYLGH�WKHP�ZLWK�D�FKDQFH�WR�OHDYH�WKH�DUHD�SULRU�WR�WKH�KDPPHU�RSHUDWLQJ�DW�IXOO�
FDSDFLW\�´�$''�������� 
26�)HGHUDO�'HIHQGDQWV�5HSO\�LQ�6XSSRUW�RI�0RWLRQ�IRU�6XPPDU\�-XGJHPHQW��(&)�
�����S������³VRIW�VWDUW�SURFHGXUHV�DUH�DQ�LQWHJUDO�SDUW�RI�SLOH�GULYLQJ�LQWHQGHG�WR�
UHGXFH�LPSDFWV�WR�ULJKW�ZKDOHV�´�9LQH\DUG�:LQG�0RWLRQ�IRU�6XPPDU\�-XGJHPHQW�
0HPRUDQGXP��(&)������S������³7KH�³VRIW�VWDUW´�SURFHVV�LV�RQH�RI�WKHVH�
³PLQLPL]DWLRQ�PHDVXUHV�´ 
27�$''�������� 



�� 
 

³>WKH@�(,6�PL[HV�LWV�GLVFXVVLRQ�RI�SURMHFW�LPSDFWV�RQ�ULJKW�
ZKDOHV�ZLWK�LWV�GLVFXVVLRQ�RI�PLWLJDWLRQ�PHDVXUHV�IRU�WKRVH�
LPSDFWV�� 7KXV�� WKH� TXDOLW\� DQG� DFFXUDF\� RI� WKH� (,6¶V�
DQDO\VLV�RI�SLOH�GULYLQJ�QRLVH�DQG�YHVVHO�VWULNHV�RQ�ULJKW�
ZKDOHV� LV� GLUHFWO\� GHWHUPLQHG� E\� WKH� DGHTXDF\� RI� WKH�
PLWLJDWLRQ� PHDVXUHV� UHFRPPHQGHG� WR� DGGUHVV� WKRVH�
LPSDFWV�´28 
 

$FFRUGLQJO\�� WKH�%L2S¶V�DQG�)(,6¶�FRQFOXVLRQV� WKDW� WKH�VXLWH�RI�PLWLJDWLRQ�

PHDVXUHV�ZLOO�SUHYHQW�MHRSDUG\�WR�1$5:V�LV�DUELWUDU\�DQG�FDSULFLRXV��DV�HYHQ�ZKHQ�

FRQVLGHUHG�V\QHUJLVWLFDOO\�DQG�QRW�LQ�D�³YDFXXP�´�WKH�SURWRFROV�H[KLELW�YHU\�SRRU�

HIILFDF\��7KXV��WKH�'LVWULFW�&RXUW�HUUHG�LQ�GHIHUULQJ�WR�%2(0�DQG�10)6� 

&� 10)6� DQG� %2(0� YLRODWHG� WKH� (6$� DQG� 1(3$� WKURXJK�
LQDGHTXDWH�FRQVLGHUDWLRQ�RI�HQWDQJOHPHQW�ULVN� 

 

$&.�5$7V�KDYH�DVVHUWHG�WKDW�QHLWKHU�WKH�%L2S�RU�)(,6�DGHTXDWHO\�FRQVLGHUHG�

WKH� ULVN� RI� ILVKLQJ� JHDU� HQWDQJOHPHQW� SRVHG� E\� WKH� 3URMHFW�� GLUHFWO\� E\� ZD\� RI�

9LQH\DUG� :LQG¶V� ILVKHU\� VWXGLHV� RU� LQGLUHFWO\� WKURXJK� 9LQH\DUG¶V� ³VRIW�VWDUW´�

SURFHGXUHV� ZKLFK� FDQ� GULYH� 1$5:V� LQWR� KLJK�ULVN� ]RQHV�29� 10)6� DOOHJHV� WKDW�

HQWDQJOHPHQW� ULVN� LV� VR� GLPLQXWLYH� LW� ³FDQQRW� EH�PHDQLQJIXOO\�PHDVXUHG�´30�7KH�

'LVWULFW�&RXUW��DJDLQ��H[SUHVVHG�GLVPLVVLYHQHVV�RI�$&.�5$7¶V�FODLPV��DQG�GHIHUUHG�

 
28�(&)������3ODLQWLIIV¶�5HSO\�LQ�6XSSRUW�RI�0RWLRQ�IRU�6XPPDU\�-XGJHPHQW��S����� 
29�$''��������� 
30�$''��������� 
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WR�WKH�DJHQFLHV��+RZHYHU��WKH�DJHQFLHV�³IDLOHG�WR�FRQVLGHU�DQ�LPSRUWDQW�DVSHFW�RI�WKH�

SUREOHP�´�0DUDVFR�	�1HVVHOEXVK��//3�Y��&ROOLQV����)��WK�������VW�&LU�������� 

$V�H[SOLFDWHG�LQ�0H��/REVWHUPHQ
V�$VV
Q�Y��1DW
O�0DULQH�)LVKHULHV�6HUY������

)��WK� ����� ���� �'�&�� &LU�� ������� ³PRVW� 1$5:V� GLH� IURP� YHVVHO� VWULNHV� RU�

HQWDQJOHPHQW� LQ� ILVKLQJ� JHDU�� (QWDQJOHPHQW�PD\� DOVR� UHGXFH� FDOYLQJ� UDWHV�´�7KH�

FRXUW� WKHUHLQ� TXRWHV� GDWD� IURP� WKH� 10)6�ZKLFK� LQGLFDWHV� WKDW� WZR� GRFXPHQWHG�

HQWDQJOHPHQW�1$5:�GHDWKV�RFFXUUHG���������LQ�WKH�8�6���EXW�LPSRUWDQWO\��REVHUYHG�

1$5:�GHDWKV�RQO\�DFFRXQW�IRU�����RI�DFWXDO�GHDWKV�31�$V�SHU� WKH�GDWD� WKH�FRXUW�

FLWHG��WKHUH�KDYH�EHHQ�FLUFD����GRFXPHQWHG�1$5:�HQWDQJOHPHQW�GHDWKV���������

�VHH�EHORZ�FKDUW���ZKLFK��ZKHQ�FDOLEUDWLQJ�IRU�WKH�����RI�DFWXDO��\LHOGV�����DFWXDO�

1$5:�GHDWKV�E\�HQWDQJOHPHQW�IRU�WKDW���������SHULRG��DQG�����LV�����RI�WKH�����

WRWDO�SRSXODWLRQ���,Q�YLHZ�RI�WKH�IDFW�WKDW�RYHU�����RI�WKH�1$5:�SRSXODWLRQ�LV�DFWLYH�

LQ� WKH�5KRGH� ,VODQG�0DVVDFKXVHWWV�ZLQG�HQHUJ\�DUHD��KRZ�FDQ�HQWDQJOHPHQW� ULVN�

SRVVLEO\�EH�DGMXGJHG�DV�VR�VPDOO�LW�³FDQQRW�PHDQLQJIXOO\�EH�PHDVXUHG´"�,W�IROORZV��

D� IRUWLRUL�� WKDW�PRVW� RI� WKH� 1$5:� GHDWKV� DVFULEHG� WR� HQWDQJOHPHQWV� �ZKLFK� DUH�

VLJQLILFDQW�� XOWLPDWHO\�KDYH� WKHLU� RULJLQ� LQ� WKH� VRXWKHUQ�1HZ�(QJODQG� UHJLRQ��$V�

 
31�,G��DW������FLWLQJ�5LFKDUG�0��3DFH�HW�DO���&U\SWLF�0RUWDOLW\�RI�1RUWK�$WODQWLF�5LJKW�
:KDOHV�� �� &RQVHUYDWLRQ� 6FL�� DQG� 3UDFWLFH� ��� �� �������� ³:H� XVHG� DQ� DEXQGDQFH�
HVWLPDWLRQ�PRGHO� WR�GHULYH�HVWLPDWHV�RI�FU\SWLF�PRUWDOLW\� IRU�1RUWK�$WODQWLF� ULJKW�
ZKDOHV�DQG�IRXQG�WKDW�REVHUYHG�FDUFDVVHV�DFFRXQWHG�IRU�RQO\�����RI�DOO�HVWLPDWHG�
GHDWK�GXULQJ�����±�����>HPSKDVLV�DGGHG@�´�6WXG\�FRPPLVVLRQHG�E\�10)6� 



�� 
 

VXFK�� WKH�%L2S�DQG�)(,6�DUELWUDULO\� DQG�FDSULFLRXVO\� IDLOHG� WR� FRQVLGHU� WKH�PRUH�

VLJQLILFDQW�ULVN�SRVHG�E\�HQWDQJOHPHQWV�LQ�WKH�3URMHFW�DUHD� 

'� 10)6� DQG� %2(0� IDLOHG� WR� DGHTXDWHO\� FRQVLGHU� ULVN� RI�
RSHUDWLRQDO�QRLVH�LQ�YLRODWLRQ�RI�(6$�DQG�1(3$ 

 

%RWK� WKH� %L2S� DQG� )(,6� IDLOHG� WR� DGHTXDWHO\� FRQVLGHU� WKH� LPSDFWV� RI� WKH�

3URMHFW¶V�RSHUDWLRQDO�QRLVH�RQ�1$5:��GXH� LQ� ODUJH�SDUW\� WR� WKH�DJHQFLHV¶� ODFN�RI�

FRQVLGHUDWLRQ� RI� WKH� 6WREHU� VWXG\�32� 9LQH\DUG� DYHUV� WKDW� 6WREHU� ZDV� GLVFRXQWHG�

EHFDXVH� LW� RQO\� ³DVVHVVHG� JHDUER[�GULYHQ� WXUELQHV�� QRW� WKH� TXLHWHU� µGLUHFW�GULYH¶�

WXUELQHV�9LQH\DUG�:LQG�SODQV�WR�LQVWDOO�´33�%XW�WKLV�LV�DSRFU\SKDO��DV�WKH�6WREHU�VWXG\�

GLG�DVVHVV�WKRVH�WXUELQHV�>HPSKDVLV�DGGHG@�34�7KH�%L2S�DFNQRZOHGJHV�WKDW�6WREHU�

DVVHVVHG� WKH�GLUHFW�GULYH� WXUELQHV�9LQH\DUG�SODQV� WR�HPSOR\�35�7KH� IDFW� LV��6WREHU�

DQDO\]HG� WKH�XQGHUZDWHU�QRLVH� UDPLILFDWLRQV�RI� WXUELQHV�JHQHUDWLQJ�PRUH� WKDQ����

0:�RI�SRZHU��ZKLFK�LV�KLJKO\�DQDORJRXV�WR�WKH�3URMHFW¶V�LQWHQGHG�SRZHU�FDSDFLW\�

RI����0:��7KXV��WKH�6WREHU�DQDO\VLV�SURYLGHV�D�YHUDFLRXV�SUR[\�IRU�WKH�9LQH\DUG�

SURMHFW��6WREHU¶V�DQDO\VLV��LQWHU�DOLD��FLWHG�WKH�GHOHWHULRXV�HIIHFW�RI�ORZ�IUHTXHQF\�

VRXQG� HPDQDWHG� E\� RSHUDWLRQDO� WXUELQHV� RQ� EDOHHQ�ZKDOHV� VXFK� DV� WKH�1$5:�36�

 
32�$33;���������±�������� 
33�9LQH\DUG�:LQG�0HPRUDQGXP�RI�/DZ�LQ�6XSSRUW�RI�0RWLRQ�IRU�6XPPDU\�
-XGJHPHQW��(&)������S����� 
34�$33;�������� 
35�$''��������� 
36�$33;��������������� 



�� 
 

5DWKHU�WKDQ�H[DPLQH�6WREHU��WKH�%L2S�UHOLHG�XSRQ�³RSHUDWLRQDO�QRLVH�GDWD�IURP�WKH�

%ORFN� ,VODQG�:LQG� )DUP� �%,:)��� ZKLFK� KDV� MXVW� ��:7*V�� HDFK� ZLWK� D� SRZHU�

FDSDFLW\�RI�RQO\���0:´37�±�WKH�HSLWRPH�RI�DQ�LQDFFXUDWH�SUR[\�� 

.H\�ILQGLQJV�IURP�WKH�6WREHU�VWXG\�LQFOXGH�WKH�IROORZLQJ� 

� ³)RU�LPSDFW�SLOH�GULYLQJ��VRXQG�OHYHOV�LQFUHDVH�ZLWK�SLOH�GLDPHWHU�DQG�

WKXV�ZLWK�RYHUDOO�VL]H�DQG�QRPLQDO�SRZHU�RXWSXW��$�VLPLODU�UHODWLRQVKLS�

H[LVWV�EHWZHHQ�RSHUDWLRQDO�QRLVH�DQG�ZLQG�WXUELQH�VL]H�´�$33;��������� 

� ³)XUWKHUPRUH�� LW� LV� LPSRUWDQW� WR� FRQVLGHU� WKDW�PRVW� RI� WKH� HQHUJ\� RI�

RSHUDWLRQDO� QRLVH� LV� LQ� WKH� ORZHU� IUHTXHQF\� UDQJH� �L�H��� ZHOO� EHORZ�

�N+]��� 0DQ\� RI� WKH� RIIVKRUH� ZLQG� IDUPV� SODQQHG� EH\RQG� (XURSH�

RYHUODS� ZLWK� HVVHQWLDO� KDELWDWV� RI� EDOHHQ� ZKDOHV� DQG� ILVKHV� WKDW� DUH�

VXVSHFWHG�WR�EH�VHQVLWLYH�DW�WKRVH�IUHTXHQFLHV�´�$33;��������� 

� ³>,@PSDFW� DVVHVVPHQW� IRU� WXUELQHV� ODUJHU� WKDQ� �0:� KDV� QRW� EHHQ�

SHUIRUPHG��7KXV��WKH�SRWHQWLDO�LPSDFW�RI�SODQQHG�RIIVKRUH�ZLQG�IDUPV�

RQ�PDULQH�OLIH�LV�XQNQRZQ�´�$33;�������� 

� ³:LWK� WKH� SRWHQWLDOO\� ODUJHU� LPSDFW� UDQJHV� IRU� ODUJHU� ZLQG� WXUELQHV��

LPSDFW�]RQHV�ZLOO�EH�PRUH�OLNHO\�WR�RYHUODS�DQG�IRUP�RQH�LPSDFW�DUHD�

WKDW�PLJKW�FRYHU�WKH�ZKROH�ZLQG�IDUP�´�$33;�������� 

 
37�$''���������$''���������� 
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7KHVH�ILQGLQJV�DUH�SDUWLFXODUO\�SHUWLQHQW�LQ�YLHZ�RI�WKH�IDFW�WKDW�WKH�3URMHFW�

H[KLELWV�D�SRZHU�FDSDFLW\�RI����0:��$QG�PRUHRYHU��6WREHU�XQGHUVFRUHV�WKDW�ODUJHU�

WXUELQHV�ZRXOG�\LHOG�ODUJHU�LPSDFW�UDQJHV�38�\HW�WKHUH¶V�QR�HYLGHQFH�WKDW�WKH�%L2S�RU�

)(,6� FDUHIXOO\� FRQVLGHUHG� WKHVH� ULVNV�� ,Q� IDFW�� WKH� %L2S�� RQO\�PDNHV� D� WUDQVLHQW�

UHIHUHQFH�WR�WKH�6WREHU�VWXG\�DQG�GRHV�QRW�DFWXDOO\�XVH�LW�WR�DVVHVV�WKH�3URMHFW¶V�ULVN�

WR�1$5:V��$''�������� 

7KHUHIRUH��%2(0�DQG�10)6�YLRODWHG�1(3$�DQG� WKH�(6$�UHVSHFWLYHO\�E\�

DUELWUDULO\�DQG�FDSULFLRXVO\�IDLOLQJ�WR�DGHTXDWHO\�FRQVLGHU�WKH�RSHUDWLRQDO�QRLVH�LQ�

FRQQHFWLRQ�ZLWK�WKH�3URMHFW�� 

(� 10)6� DQG� %2(0� IDLOHG� WR� DGHTXDWHO\� FRQVLGHU� EDVHOLQH�
FRQGLWLRQV�DQG�UHFRYHU\�RI�1$5:�LQ�YLRODWLRQ�RI�(6$�DQG�1(3$ 

 

$JHQFLHV�PXVW� FRQGXFW� D�EDVHOLQH�DQDO\VLV�XQGHU� WKH�(6$�DQG�1(3$��DQG�

KHUH��10)6�DQG�%2(0�DUELWUDULO\�DQG�FDSULFLRXVO\�GHURJDWHG�IURP�WKDW�VWLSXODWLRQ��

7KH�'LVWULFW�&RXUW�FRQWHQGV�WKDW�WKHUH�LV�QR�VWDWXWRU\�RU�UHJXODWRU\�UHTXLUHPHQW�WR�

FRQGXFW�D�EDVHOLQH�DQDO\VLV��EXW�WKDW�LV�FRXQWHUIDFWXDO�39�)RU�H[DPSOH��1DW
O�:LOGOLIH�

)HG
Q�Y��1DW
O�0DULQH�)LVKHULHV�6HUY�������)��G�������WK�&LU��������KHOG�WKDW�±�LQ�WKH�

FRQWH[W� RI� D� %L2S� SXUVXDQW� WR� WKH� (6$� ±� WKH� ³MHRSDUG\� DQDO\VLV� DOVR� IDLOHG� WR�

LQFRUSRUDWH�GHJUDGHG�EDVHOLQH�FRQGLWLRQV�DQG�IDLOHG� WR�DGHTXDWHO\�FRQVLGHU� WKH�

 
38�$33;��������������� 
39�2UGHU��6XPPDU\�-XGJHPHQW��S����� 
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SURSRVHG� DFWLRQ
V� LPSDFWV� RQ� WKH� OLVWHG� VSHFLHV
� FKDQFHV� RI� UHFRYHU\� >HPSKDVLV�

DGGHG@�´�$QG�PRUHRYHU��ZLWKRXW� NQRZLQJ� WKH� VWDUWLQJ�SRLQW��KRZ�FDQ�DQ�DFWLRQ¶V�

LPSDFW� EH� SURSHUO\� DVVHVVHG"� ³7KH� GLVWULFW� FRXUW� FRUUHFWO\� KHOG� WKDW� 10)6�

LQDSSURSULDWHO\�HYDOXDWHG� UHFRYHU\� LPSDFWV�ZLWKRXW�NQRZLQJ� WKH� LQ�ULYHU�VXUYLYDO�

OHYHOV�QHFHVVDU\�WR�VXSSRUW�UHFRYHU\�´�,G��DW������$QG�IXUWKHUPRUH��EDVHOLQH�DQDO\VLV�

LV�UHTXLUHG�XQGHU�1(3$�WRR� 

³(VWDEOLVKLQJ�DSSURSULDWH�EDVHOLQH�FRQGLWLRQV�LV�FULWLFDO�WR�
DQ\�1DWLRQDO�(QYLURQPHQWDO�3ROLF\�$FW�RI�������1(3$��
DQDO\VLV��:LWKRXW� HVWDEOLVKLQJ� WKH�EDVHOLQH� FRQGLWLRQV�
ZKLFK�H[LVW�EHIRUH�D�SURMHFW�EHJLQV��WKHUH�LV�VLPSO\�QR�
ZD\�WR�GHWHUPLQH�ZKDW�HIIHFW�WKH�SURMHFW�ZLOO�KDYH�RQ�
WKH� HQYLURQPHQW� DQG�� FRQVHTXHQWO\�� QR�ZD\� WR� FRPSO\�
ZLWK�1(3$�>HPSKDVLV�DGGHG@�´�*UHDW�%DVLQ�5HV��:DWFK�Y��
%/0������)��G��������������WK�&LU�������� 

 

$V�WR�WKH�HYLGHQFH�WKDW�10)6�DQG�%2(0�DEURJDWHG�WKRVH�GXWLHV��$&.�5$7V�

GHPRQVWUDWHG�WKDW�WKH�DJHQFLHV�IDLOHG�WR�FRQVLGHU��WKH�KLJK�SUHYDOHQFH�������RI�WKH�

1$5:�SRSXODWLRQ�QRZ�LQ�WKH�5,�0$�ZLQG�HQHUJ\�DUHD��VHH��VXSUD��GLVFXVVLRQ�RI�

45�VWXG\���WKH�UHFHQW�LQFUHDVHG�GHDWKV�RI�1$5:�����RI�����XQLTXH�1$5:�GHDG�

EHWZHHQ������DQG�������40�WKH�IDFW�WKDW�WKH�3URMHFW�DUHD�LV�D�KRWVSRW�RI�1$5:��6HH�

VXSUD��� WKH� 1$5:� GHDWKV� RXWQXPEHU� ELUWKV� ���� �VHH� VXSUD��� DQG� WKH� 1$5:¶V�

SRWHQWLDO�ELRORJLFDO�UHPRYDO�OHYHO�LV�QRZ�OHVV�WKDQ����ZKLFK�PHDQV�WKH�VSHFLHV�FDQQRW�

 
40�$33;�������� 
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³DEVRUE�HYHQ�RQH�KXPDQ�FDXVHG�GHDWK�SHU�\HDU�DQG�PDLQWDLQ�LWV�DOUHDG\�GLVWXUELQJ�

ORZ�SRSXODWLRQ"´41 

$GGLWLRQDOO\��DV�$&.�5$7V�H[SODLQHG�LQ�LWV�6XPPDU\�-XGJHPHQW�PRWLRQ��WKH�

HQYLURQPHQWDO�UHYLHZ�GRFXPHQWV�DOVR�IDLOHG�WR�DGHTXDWHO\�FRQVLGHU�H[LVWLQJ�YHVVHO�

VSHHGV�� VWUDWLILHG� E\� YHVVHO� VL]H�� LQ� WKH�ZDWHUV� VXUURXQGLQJ� WKH� 3URMHFW� DUHD��7KH�

UHOHYDQFH�LV�WKDW�9LQH\DUG�:LQG�LQWHQGV�WR�FRPSHO�1$5:V�RXW�RI�WKH�3URMHFW�DUHD�

GXULQJ� FRQVWUXFWLRQ� YLD� SLOH� GULYLQJ�� DQG� NHHS� WKHP�RXW� RI� WKH� DUHD� XQWLO� WXUELQH�

LQVWDOODWLRQ�� $V� VXFK�� WKH� 1$5:� ZLOO� EH� FRPSHOOHG� WR� UHPDLQ� LQ� WKH� ZDWHUV�

VXUURXQGLQJ�WKH�3URMHFW�DUHD�IRU�SURWUDFWHG�SHULRGV��DV�WKH\�ZLOO�QRW�EH�DEOH�WR�UHWXUQ�

WR�WKH�ZDWHUV�RI�WKH�3URMHFW�DUHD�JLYHQ�WKH�LQWHQVH�QRLVH���7KHVH�ZDWHUV�VXUURXQGLQJ�

WKH�3URMHFW�DUHD�DUH�UHSOHWH�ZLWK�FRPPHUFLDO�ILVKLQJ�DFWLYLW\�DQG�YHVVHO�WUDIILF��DV�

GLVFXVVHG�VXSUD���7KRVH�YHVVHOV�RXWVLGH�WKH�3URMHFW�DUHD�DUH�QRW�VXEMHFW�WR�DJHQF\�

UHJXODWLRQV�DQG�WKXV�DUH�QRW�UHVWULFWHG�E\�WKH����NQRW�VSHHG�OLPLW��0RUHRYHU��DOWKRXJK�

RI�OLWWOH�YDOXH��WKHUH�ZLOO�EH�QR�362V�RU�3$0�DV�PLWLJDWLRQ�WRROV�LQ�WKHVH�VXUURXQGLQJ�

ZDWHUV� 

,Q� RUGHU� WR� YHUDFLRXVO\� DVVHVV� WKH� LPSDFW� RI� WKH� 3URMHFW� RQ� 1$5:�� WKH�

DJHQFLHV�ZHUH�UHTXLUHG�WR�DFNQRZOHGJH�DQG�XQGHUVWDQG�WKH�EDVHOLQH�SUHGLFDPHQW�RI�

WKH�1$5:��ZKLFK�WKH\�GLG�QRW��0RUHRYHU��WKH�%L2S�HQWLUHO\�RPLWV�SURSHU�UHFRYHU\�

 
413ODLQWLIIV¶�5HSO\�LQ�6XSSRUW�RI�0RWLRQ�IRU�6XPPDU\�-XGJHPHQW��(&)�������S����� 
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DQDO\VLV��DQG�PHUHO\�³DVVXPHV�WKH�SURMHFW¶V�PLWLJDWLRQ�PHDVXUHV�ZLOO�EH�HQRXJK�WR�

SUHYHQW� SURMHFW�UHODWHG� LPSDFWV� IURP� LPSDLULQJ� UHFRYHU\�´42� 7KH� LPSOHPHQWLQJ�

UHJXODWLRQV�RI�WKH�(6$�DUH�RVWHQVLEOH��WKH�GHILQLWLRQ�RI�³MHRSDUGL]LQJ�WKH�FRQWLQXHG�

H[LVWHQFH´�LQFOXGHV�WKH�LPSDFW�DQ�DFWLRQ�KDV�RQ�D�VSHFLHV�VXUYLYDO�DQG�UHFRYHU\� 

³-HRSDUGL]H�WKH�FRQWLQXHG�H[LVWHQFH�RI�PHDQV�WR�HQJDJH�
LQ�DQ�DFWLRQ�WKDW�UHDVRQDEO\�ZRXOG�EH�H[SHFWHG��GLUHFWO\�RU�
LQGLUHFWO\��WR�UHGXFH�DSSUHFLDEO\�WKH�OLNHOLKRRG�RI�ERWK�
WKH�VXUYLYDO�DQG�UHFRYHU\�RI�D�OLVWHG�VSHFLHV�LQ�WKH�ZLOG�
E\�UHGXFLQJ�WKH�UHSURGXFWLRQ��QXPEHUV��RU�GLVWULEXWLRQ�RI�
WKDW�VSHFLHV�>HPSKDVLV�DGGHG@�´����&)5��������G�� 
 

 7KH�FRXUW�LQ�1DW
O�:LOGOLIH�)HG
Q�Y��1DW
O�0DULQH�)LVKHULHV�6HUY�������)��G�����

��WK�&LU��������FRQFOXGHG�WKDW� 

³WKH�GLVWULFW�FRXUW�SURSHUO\�KHOG� WKDW�10)6�YLRODWHG� WKH�
(6$�E\�IDLOLQJ�WR�HQVXUH�WKDW�SURSRVHG�)&536�RSHUDWLRQV�
ZRXOG�QRW�GHVWUR\�RU�DGYHUVHO\�PRGLI\�FULWLFDO�KDELWDW�IRU�
DQ\� OLVWHG� ILVK�� 6SHFLILFDOO\�� WKH� GLVWULFW� FRXUW� IRXQG�
LQDGHTXDWH� 10)6
V� DQDO\VLV� RI� LPSDFWV� RQ� WKH�
UHFRYHU\� YDOXH� RI� FULWLFDO� KDELWDW� IRU� 6QDNH� 5LYHU�
6SULQJ�6XPPHU� &KLQRRN� VDOPRQ�� 6QDNH� 5LYHU� )DOO�
&KLQRRN� VDOPRQ�� DQG� 6QDNH� 5LYHU� VRFNH\H� VDOPRQ�� WKH�
RQO\�WKUHH�OLVWHG�VSHFLHV�ZLWK�GHVLJQDWHG�FULWLFDO�KDELWDW�DW�
WKH�WLPH�WKH������%L2S�ZDV�LVVXHG�>HPSKDVLV�DGGHG@�´ 

0RUHRYHU��D�SURMHFW¶V�LPSDFWV�PD\�EH�VXIILFLHQW�WR�XQGHUPLQH�WKH�UHFRYHU\�RI�

D�VSHFLHV�DOUHDG\�LQ�VWHHS�GHFOLQH��HVSHFLDOO\�ZKHUH�WKH�SURMHFW¶V�HIIHFWV�FRQWULEXWH�

WR�NQRZQ�LPSHGLPHQWV�RI�UHFRYHU\��:LOG�)LVK�&RQVHUYDQF\�Y��6DOD]DU������)��G�����

��WK�&LU���������³(YHQ�EHIRUH�D�SRSXODWLRQ�LV�H[WLQJXLVKHG��LW�PD\�UHDFK�D�SRLQW�DW�

 
423ODLQWLIIV¶�5HSO\�LQ�6XSSRUW�RI�0RWLRQ�IRU�6XPPDU\�-XGJHPHQW��(&)������S���� 
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ZKLFK�LW�LV�QR�ORQJHU�UHFRYHUDEOH´���VHH�DOVR�1DW¶O�:LOGOLIH�)HGHUDWLRQ������)��G�DW�

������WK�&LU���������³D�VSHFLHV�FDQ�FOLQJ�WR�VXUYLYDO�HYHQ�ZKHQ�UHFRYHU\�LV�IDU�RXW�

RI�UHDFK´�� 

+RZ�GRHV�WKH�3URMHFW�GR�WKLV"�7KH�3URMHFW�ZLOO�HYHQWXDWH�LQ�KHLJKWHQHG�ULVNV�

RI�YHVVHO�VWULNHV�DQG�HQWDQJOHPHQWV��DV�GLVFXVVHG�VXSUD��E\�ZD\�RI�WKH�HQVRQLILFDWLRQ�

RI� ODUJH� UHJLRQ� ZLWKLQ� ZKLFK� ����� RI� DOO� UHPDLQLQJ� 1$5:V� UHO\� RQ�� 7KLV�

HQVRQLILFDWLRQ� ]RQH�� IURP� SLOH� GULYLQJ� QRLVH�� DQG� ODWHU�� IURP� RSHUDWLRQDO� WXUELQH�

QRLVH��ZLOO� GULYH�1$5:V�DZD\� IURP� WKH�3URMHFW� DUHD�� DQG� DV�GLVFXVVHG�� LQWR� WKH�

VXUURXQGLQJ�UHJLRQ�ZKLFK�LV�KHDYLO\�ILVKHG�DQG�SRVHV�VLJQLILFDQW�HQWDQJOHPHQW�ULVNV��

7KH�SXWDWLYH�PLWLJDWLRQ�SURWRFROV�DUH�KLJKO\� LQHIIHFWLYH��DQG�ZLOO�EH� LQFDSDEOH�RI�

GHWHFWLQJ�WKH�YDVW�PDMRULW\�RI�1$5:V� 

$QG�FRQJUXHQWO\�� WKH�)(,6� LV� DOVR� OHJDOO\� IODZHG� ³EHFDXVH� LW� UHOLHV� DOPRVW�

HQWLUHO\�RQ�WKH�IODZHG�DQDO\VLV�VHW�IRUWK�LQ�WKH�%L2S�´43�$FFRUGLQJO\��WKH�10)6�DQG�

%2(0� DUELWUDULO\� DQG� FDSULFLRXVO\� IDLOHG� WR� DGHTXDWHO\� DQDO\]H� WKH� 1$5:¶V�

EDVHOLQH�FRQGLWLRQ�DQG�DWWHQGDQW�UHFRYHU\��LQ�WKH�FRQWH[W�RI�WKH�3URMHFW¶V�LPSDFWV�� 

 

 

 
43�3ODLQWLIIV�5HSO\�LQ�6XSSRUW�RI�0RWLRQ�IRU�6XPPDU\�-XGJHPHQW��(&)������S����� 



�� 
 

 

&21&/86,21 
 

 )RU�WKH�DIRUHVDLG�UHDVRQV��WKH�'LVWULFW�&RXUW¶V�GHQLDO�RI�3ODLQWLIIV¶�0RWLRQ�IRU�

6XPPDU\� -XGJHPHQW� VKRXOG� EH� UHYHUVHG�� � DQG� 3ODLQWLIIV� UHVSHFWIXOO\� UHTXHVW� WKH�

&RXUW� VHW� DVLGH� WKH�%L2S�� )(,6�� DQG�5HFRUG� RI�'HFLVLRQ� IRU� WKH�9LQH\DUG�:LQG�

SURMHFW� 

'DWH��6HSWHPEHU������������������������������������������������������������5HVSHFWIXOO\�VXEPLWWHG� 

�V��7KRPDV�6WDYROD�-U��(VT� 

7KRPDV�6WDYROD�-U��(VT� 
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7KLV�GRFXPHQW�FRPSOLHV�ZLWK�WKH�W\SH�YROXPH�OLPLWDWLRQ�RI�)HGHUDO�5XOH�RI�

$SSHOODWH� 3URFHGXUH� ���D�����%�� EHFDXVH�� H[FOXGLQJ� WKH� SDUWV� RI� WKH� GRFXPHQW�

H[HPSWHG�E\�5XOH����I���LW�FRQWDLQV�������ZRUGV� 

7KLV� GRFXPHQW� OLNHZLVH� FRPSOLHV� ZLWK� WKH� W\SHIDFH� UHTXLUHPHQWV� RI� 5XOH�

���D����� DQG� WKH� W\SH�VW\OH� UHTXLUHPHQWV� RI� 5XOH� ���D����� EHFDXVH� LW� KDV� EHHQ�

SUHSDUHG�LQ�D�SURSRUWLRQDOO\�VSDFHG�IDFH�XVLQJ�0LFURVRIW�2IILFH�:RUG��LQ����SRLQW�

7LPHV�1HZ�5RPDQ�IRQW��FDVH�QDPHV�DUH�LWDOLFL]HG��DQG�VHULIV�DUH�XVHG�WKURXJKRXW�� 
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,�KHUHE\�FHUWLI\�WKDW�,�HOHFWURQLFDOO\�ILOHG�WKH�IRUHJRLQJ�ZLWK�WKH�&OHUN�RI�WKH 

&RXUW� IRU� WKH� 8QLWHG� 6WDWHV� &RXUW� RI� $SSHDOV� IRU� WKH� )LUVW� &LUFXLW� E\� XVLQJ� WKH�

DSSHOODWH�&0�(&)�V\VWHP�RQ�6HSWHPEHU�����������,�FHUWLI\�WKDW�DOO�SDUWLFLSDQWV�LQ�

WKH�FDVH�DUH�UHJLVWHUHG�&0�(&)�XVHUV��DQG�WKDW�VHUYLFH�ZLOO�EH�DFFRPSOLVKHG�E\�WKH�

DSSHOODWH�&0�(&)�V\VWHP� 

 

�V��7KRPDV�6WDYROD�-U��(VT� 
7KRPDV�6WDYROD�-U��(VT� 
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